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Con trac tors  “frequently  encounter  unanticipated 
difficulties  in  the  performance  of  their  agreements  with  the 
federal  government  which  result  in  unexpectedly  higher 
performance  costs.  These  risks  are  of  particular  concern  to 
the  fixed-price  contractor,  who  has  agreed  to  perform  a 
specified  task  for  a  certain,  unvarying  sum,  because  the 
fixed-price  agreement  allocates  the  risks  to  the  contractor  in 
the  absence  of  an  express  contractual  arrangement  to  the 
contrary.  Legal  rules  do  exist,  however,  to  reallocate  the 
risk  to  the  government  when  certain  conditions  exist.  Two  such 
doctrines  are  affirmative  misrepresentation  and  non-disclosure 
of  superior  knowledge. 

Affirmative  misrepresentation  reallocates  the  risk  when 
unanticipated  difficulties  are  the  result  of  a  culpably  false 
government  representation  which  induces  the  contractor  to 
follow  a  detrimental  course  of  action.  Non-disclosure  of 
superior  knowledge  reallocates  the  risk  when  the  government 
fails  to  disclose  to  the  contractor  information  vital  to 
contract  performance  which  the  contractor  does  not  possess;  in 
effect,  the  government  stands  to  the  side  watching  as  the 
contractor  unwittingly  pursues  a  detrimental  course  of  action. ^ 

The  case  law  and  the  authorities  are  remarkably  silent 
on  the  philosophical  underpinning  for  these  rules.  Perhaps 
this  is  explained  by  the  press  of  business  faced  by  practical 
lawyers  and  judges  who  find  it  difficult  to  devote  time  to  such 
analysis.  Nevertheless,  the  wellspring  of  the  rules  is 
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1 n  troduc t i on 

Contractors  -frequently  encounter  unanticipated 
difficulties  in  the  performance  of  their  agreements  with  the 
federal  government  which  result  in  unexpectedly  higher 
performance  costs.  These  risks  are  of  particular  concern  to 
the  fixed-price  contractor,  who  has  agreed  to  perform  a 
specified  task  for  a  certain,  unvarying  sum,  because  the 
fixed-price  agreement  allocates  the  risks  to  the  contractor  in 
the  absence  of  an  express  contractual  arrangement  to  the 
contrary.  Legal  rules  do  exist,  however,  to  reallocate  the 
risk  to  the  government  when  certain  conditions  exist.  Two  such 
doctrines  are  affirmative  mi srepresentat i on  and  non-disclosure 
of  superior  knowledge. 

Affirmative  misrepresentation  reallocates  the  risk  when 
unanticipated  difficulties  are  the  result  of  a  culpably  false 
government  representation  which  induces  the  contractor  to 
follow  a  detrimental  course  of  action.  Non-disclosure  of 
superior  knowledge  reallocates  the  risk  when  the  government 
fails  to  disclose  to  the  contractor  information  vital  to 
contract  performance  which  the  contractor  does  not  possess;  in 
effect,  th  ■  government  stands  to  the  side  watching  as  the 
contractor  unwittingly  pursues  a  detrimental  course  of  action. 

The  case  law  and  the  authorities  are  remarkably  silent 
on  the  philosophical  underpinning  for  these  rules.  Perhaps 
this  is  explained  by  the  press  of  business  faced  by  practical 
lawyers  and  judges  who  find  it  difficult  to  devote  time  to  such 
analysis.  Nevertheless,  the  wellspring  of  the  rules  is 
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indubitably  the  requirement  that  the  government  treat  in  good 
-faith  and  with  -fair  dealing  those  it  solicits  to  do  its 
work.[13  These  doctrines  can  be  viewed  as  an  attempt  to 
introduce  some  civility  to  an  arena  that  otherwise  could  become 
uncontrollably  competitive.  They,  consequently,  do  not  arise 
from  any  express  undertaking  by  the  government  wherein  it 
promises  only  truthful  assertions  and  complete  disclosure; 
rather,  they  are  imposed  by  the  operation  of  law.  The  cases 
speak  of  the  rules  as  creating  "implied  duties"  which,  of 
course,  is  the  legal  way  of  saying  the  same  thing. 

For  many  years,  affirmative  misrepresentation  and 
non-disclosure  of  superior  knowledge  travelled  under  the  common 
rubric  of  "misrepresentation."  The  early  cases  said  that  a 
misrepresentation  occurred  when  the  government  expressly  or 
impliedly  represented  false  i nf ormat i onC2]  as  well  as  when  it 
witheld  superior  know!edge[33  without  attempting  a  serious 
distinction  between  the  two  situations.  The  cases  do  not 
provide  a  rationale  for  lumping  these  two  concepts  together; 
one  reason,  however,  may  be  the  traditional  view  that  a  failure 
to  disclose  information  under  conditions  where  a  party  would  be 
expected  to  speak  up  is  "equivalent  to  an  assertion  the  fact 
does  not  exist. "C43  This  rationale  which  finds  an  assertion  in 
non-disclosure  is  mere  fiction  and  misleading  too  since  it 
obscures  the  real  differences  which  exist  between  the  theories. 
Affirmative  misrepresentation  is  operative  only  when  the 
government  has  made  an  assertion.  Precisely  the  contrary  is 
true  for  non-disclosure  of  superior  knowledge;  it  is  operative 
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only  when  the  government  has  not  made  an  assertion,  but  is 
under  an  obligation  to  do  so.  This  distinction  is  not  merely 
academic;  the  discussion  below  will  demonstrate  it  has 
practical  effects  on  the  elements  which  must  be  established  for- 
recovery  under  either  theory  and  the  content  which  is  given  to 
each  element. 

Perhaps  in  recognition  o-f  these  differences,  the  Court 
of  Claims  in  Helene  Curtis  Industries.  Inc,  v.  United  States. 


[5]  a  case  which  has  all  the  earmarks  of  a  landmark  decision, 
provided  an  appropriate,  independent  legal  footing  for  the 
theory  of  non-disclosure  of  superior  knowledge.  This  case 
arose  out  of  the  Army's  need  for  disinfectant  chlorine  powder 
for  field  troops  in  the  Korean  war.  The  prescribed 
disinfectant  in  the  solicitation  for  bids  had  been  developed  as 
part  of  a  special  Army  research  and  development  project 
conducted  in  conjuncton  with  selected  universities  and  private 
companies;  therefore,  the  disinfectant  was  new  and  its 
properties  essentially  unknown.  Of  significance  to  the 
successful  production  of  the  disinfectant  was  the  requirement 
that  it  be  subjected  to  expensive  grinding.  This  was  known  to 
the  Army  because  of  its  previous  experience  with  the 
disinfectant,  but  it  was  not  revealed  to  the  prospective 
bidders.  The  successful  bidder,  Helene  Curtis,  expended 
considerable  time,  effort  and  expense  in  discovering  through 
trial  and  error  during  contract  performance  the  requirement  for- 
grinding,  as  well  as  incurring  additional  costs  in  production 
once  the  grinding  process  was  known.  The  result  was  a  sizeable 
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loss  on  the  contract.  The  court,  in  recognizing  the  right  of 
Helene  Curtis  to  recover,  set  ■forth  the  following  framework  of 
analysis  for  non-disclosure  of  superior  knowledge: 


[Alt  the  time  of  the  first  contract  <i>  the  Army  knew 
that  grinding  (which  is  more  troublesome  and  costly 
than  mixing)  would  in  all  probability  be  necessary, 
not  because  the  specification  required  that  process 
but  because  the  end-product  could  not  in  fact  be  made 
without  it;  (ii)  on  the  basis  of  the  data  it  had  or 
should  be  expected  to  obtain,  plaintiff  reasonably 
expected  that  the  job  could  be  done  by  simple  mixing, 
without  grinding;  <iii)  the  Army  was  aware  that 
plaintiff  (and  most  of  the  other  bidders)  expected  to 
produce  the  disinfectant  without  grinding;  (iv)  the 
contract  specification  did  not  inform  or  alert 
plaintiff  as  to  the  probable  need  for  grinding;  and 
(v)  the  Army  did  not  otherwise  inform  plaintiff  of 
this  fact. 161 


This  formulation  of  the  superior  knowledge  doctrine,  with  some 
subtle  refinement  discussed  below,  remains  today  as  the  proper 
framework  of  analysis  for  such  cases. 

Since  the  decision  in  Helene  Curtis,  affirmative 
misrepresentation  and  non-disclosure  of  superior  knowledge  have 
with  very  few  exceptions  been  treated  as  distinct  theories. C7) 
The  conceptual  and  practical  differences  between  them  must  be 
balanced  with  an  understanding  of  their  similarities,  however. 
Both  dfcal  with  the  communicative  process  in  federal 
contracting,  albeit  from  different  angles:  affirmative 
misrepresentation  deals  with  communication  that  is  false, 
whereas  non-disclosure  of  superior  knowledge  deals  with  the 
failure  to  communicate  when  there  is  a  duty  to  do  so. 

Moreover,  both  theories  have  elements  which  require  government 
culpability,  causation  and  detriment  and  which  prevent  the 
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reallocation  of  risk  when  the  contractor's  actions  are  not 
reasonable.  This  paper's  discussion  below  treats  affirmative 
misrepresentation  and  non-disclosure  of  superior  knowledge  as 
two  different  but  related  topics.  An  examination  of  the 
elements  of  each  will  be  undertaken,  and  an  attempt  made  to 
delineate  appropriate  similarities  and  differences. 


A.  Introduct i on 


Aff  i  rmat  i  ve  mi  srepresentat  i  on  occurs  in  myriad  -factual 
contexts. [8]  Furthermore,  it  will  arise  in  all  types  o-f 
-federal  contracting:  construction,  manufacturing,  supply  and 
services.  Because  the  government  often  chooses  to  describe 
surface  or  subsurface  physical  conditions  at  a  construction 
site  and  usually  provides  detailed  construction  plans,  the 
majority  of  misrepresentation  cases  concern  construction 
con trac ts . t 9]  The  government  will  also  frequently  choose  to 
represent  matters  relevant  to  the  manufacture  of  goods  or 
provide  detailed  design  specifications  and,  consequently,  the 
next  most  prevalent  area  of  affirmative  misrepresentation  is 
manufacturing  con trac ts .[ 1 0 ]  Misrepresentation  arises  in 
simple  supply  and  service  contracts  but  not  to  the  extent  of 
construction  and  manufacturing  contracts. [ 1 1 3  This  is 
explained  by  the  fact  the  government  is  usually  not  buying  a 
unique  item  and  has  much  less  occasion  to  provide  detailed 
design  specifications  as  is  the  case  in  construction  or 
manufacturing  contracts,  or  the  nature  of  the  work  is  not 
closely  tied  to  physical  conditions  at  the  government  site  as 
is  the  case  in  construction  contracts.  Misrepresentation  is 
not  restricted  to  contracts  for  procurement  but  occurs  in 
contracts  for  the  disposition  of  property  as  well. [123 

Misrepresentation  as  a  theory  of  risk  allocation 
benefits  a  contractor  only  when  both  of  two  factors  are 
present:  the  contract  does  not  assign  to  the  contractor  as  his 
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sol*  responsibility  th*  subject  matter  to  which  the 
misrepresentation  relates  and  the  contractor  is  able  to 
establish  the  elements  of  misrepresentation. 

WRB  Corporation  v.  United  States  [13],  which  is  the 
only  misrepresentation  case  discovered  dealing  with  the  issue, 
illustrates  the  -first  proposition.  This  contract  was  -for  the 
construction  o-f  capehart  housing  on  a  military  installation. 

The  contract  provisions  required  th*  contractor  to  pick 
adequate  borrow  sites  and  submit  them  to  the  contracting 
o-f-ficer  -for  approval.  Instead,  the  contractor  requested  the 
contracting  o-f-ficer  to  designate  borrow  sites  which  the 
contracting  o-f-ficer  did.  The  sites  designated  by  the 
contracting  officer  turned  out  to  be  inadequate  and  borrow  had 
to  be  obtained  from  another  site  much  farther  removed  from  the 
construction  project  than  the  original  sites.  The  Court  of 
Claims  denied  the  contractor's  claim,  based  on  the  contracting 
officer's  misrepresentation  that  the  original  borrow  sites  were 
adequate,  for  the  additional  cost  of  obtaining  borrow  from  the 
farther  sites 

[lit  was  clearly  the  responsibility  of  the  plaintiff, 
under  paragraph  1-7  of  the  contract  specifications  to 
locate  and  select  the  borrow  areas.  The  defendant's 
personnel  had  no  obligation  to  the  plaintiff  in  this 
respect,  except  to  act  reasonably  in  the  matter  of 
approving  or  disapproving  borrow  sites  located  and 
selected  by  the  plaintiff.  When  the  contracting 
officer  responded  to  the  plaintiff's  request  for 
assistance  in  October  1956  by  furnishing  a  map  that 
showed  a  couple  of  prospective  borrow  areas,  the 
contracting  officer  was  rendering  a  gratuitous 
courtesy  to  the  plaintiff,  rather  than  discharging  a 
contractual  obligation  that  rested  upon  the 
defendant.  The  defendant  is  not  chargeable  with  a 
breach  of  contract  in  connection  with  an  act  which  is 


-page  7- 


not  required  by  the  contract,  which  is  done  -for  the 
benefit  of  the  contractor,  and  which  is  taken 
advantage  of  by  the  contr ac tor . [ 1 4 J 

The  court's  opinion  in  this  case  reflects  that 
misrepresentation  is  not  actionable  when  the  matter  to  which 
the  mi srepresentat i on  relates  is  the  contractor's  sole 
responsibility  under  the  contract  terms  and  not  the 
government's.  Put  another  way,  misrepresentation  does  not  lie 
when  the  contractor  has  specifically  assumed  as  part  of  his 
contractual  undertaking  all  the  risk  of  certain  unanticipated 
difficulties  relieving  the  government  of  any  responsibility  in 
the  matter.  In  these  circumstances,  misrepresentation  does  not 
act  to  reallocate  the  risk  to  the  government  because  a  specific 
contractual  provision  provides  otherwise.  This  differs  from 
the  typical  misrepresentation  case  where  there  is  not  an 
agreement  relieving  the  government  of  responsibility  for  the 
subject  matter  to  which  its  representation  relates. 

Secondly,  reallocation  of  the  risk  of  unanticipated 
difficulties  from  the  fixed-price  contractor  to  the  government 
will  occur  through  application  of  the  doctrine  of 
misrepresentation  only  when  the  following  elements  are 
established:  the  government  has  made  a  representation  to  the 
contractor  of  material  fact;  the  representation  is  false;  the 
government  is  culpable  in  making  the  representation;  the 
representation  has  caused  contractor  reliance;  the  contractor's 
reliance  is  reasonable;  and,  as  a  result  of  his  reliance,  the 
contractor  has  suffered  some  detriment.  It  is  the  contractor's 
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responsibility  to  establish  these  e 1 emen ts , [ 1 51  and  once  he  has 
done  so  the  misrepresentation  is  actionable.  The  overwhelming 
majority  of  misrepresentation  cases  concern  one  or  more  of 
these  elements  and  the  remainder  of  this  chapter  will  be 
dedicated  to  an  examination  of  them.  The  discussion  below  will 
look  at  each  of  these  elements  in  detail  and  also  address  the 
remedies  available  to  the  contractor  once  an  actionable 
misrepresentation  has  been  proven. 

B .  The  Representation  of  Material  Fact 

This  section  will  be  divided  into  five  separate 
subsections.  First,  the  definition  of  what  constitutes  an 
actionable  representation  will  be  considered;  second  the  timing 
and  manner  of  making  the  representation  will  be  examined; 
third,  those  rules  followed  in  resolving  disputes  over  whether 
language  used  conveys  an  actionable  representation  or  some 
other  matter  will  be  analyzed;  fourth,  the  forms  a 
representation  may  take  will  be  considered;  and  fifth,  an 
analysis  of  the  interface  of  misrepresentation  and  warranty 
theory  will  be  undertaken. 

The  central  element  in  misrepresentation  is  that  the 
government  make  an  actionable  representation.  This  is  central 
because  all  the  other  elements  of  misrepresentation  relate  to 
it;  for  example,  the  element  of  falsity  takes  on  no  meaning  by 
itself  but  is  significant  only  as  it  relates  to  the  falsity  of 
the  representation.  The  same  is  true  of  the  other  elements.  A 
representation  is  an  "assertion"  of  some  matter  [16]  and  an 
actionable  representation,  which  is  a  special  type  of 
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representat i on  as  is  explained  more  4011/  below,  must  be  proven 
by  the  contractor  as  part  of  his  case  to  establish 
misrepresentation.!^! 

1.  The  Nature  of  the  Actionable  Representation 

In  some  respects,  the  best  way  to  understand  what 
constitutes  an  actionable  representation  is  not  through  the 
•formulation  of  a  precise  definition  but  through  an  examination 
of  those  factors  which  the  courts  and  boards  have  used  in 
deciding  whether  a  representation  is  actionable.  By  doing  so, 
a  better  understanding  of  an  actionable  representation  may  be 
arrived  at  and  some  of  the  reasons  for  its  requirements 
analyzed.  It  should  be  set  forth  at  this  point,  however,  that 
there  is  a  difference  between  a  representation  and  an 
actionable  representation.  A  representation,  as  stated  above, 
is  an  assertion  of  some  matter;  an  actionable  representation  is 
a  special  type  of  representation,  a  subset  of  the  larger  world 
of  representations,  which  the  courts  and  boards  recognize  as 
necessary  to  establish  a  case  of  misrepresentation.  As  we 
shall  see  below,  in  the  philosophical  sense  a  representation  is 
made  when  any  matter,  opinion,  fact  or  conjecture,  whether 
relevant  or  irrelevant  to  the  reasonable  person,  is  conveyed  to 
the  contractor  by  the  government  whereas  an  actionable 
representation  for  misrepresentation  theory  arises  only  from 
the  representation  to  the  contractor  by  the  government  of  a 
material  fact. 

Conceptually,  the  element  of  the  actionable 
representation  may  be  subdivided  into  two  subelementsi  the 
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communicative  and  i  nf  ormat  i  onal  subelements.  The  communicative 
subelement  concerns  the  questions  of  what  words  were  used  in 
the  representation,  were  they  conveyed  to  the  contractor  and 
were  they  meant  for  the  contractor.  The  informational 
subelement  concerns  the  nature  of  the  information  communicated 
and  whether  it  met  the  requirements  for  an  actionable 
representation.  The  discussion  of  the  actionable 
representation  below  will  follow  this  conceptual  construct. 
However,  the  discussion  of  the  aspects  of  the  communicative 
subelement  as  it  relates  to  the  words  used  and  whether  they 
were  communicated  to  the  contractor  will  be  deferred  until  part 
three  of  this  section  on  the  existence  and  meaning  of 
representational  language  because  that  section  focuses  on 
disagreements  between  the  parties  and  these  facets  of  the 
communicative  subelement,  to  the  extent  they  are  discussed  in 
the  cases,  are  usually  discussed  in  the  context  of  disputes. 

The  aspect  of  the  communicative  subelement  as  it  relates  to 
whether  the  representation  was  intended  for  the  contractor  will 
be  discussed  in  this  part  as  well  as  the  two  aspects  of  the 
informational  sube 1 emen t--asser t i ons  of  fact  and  materiality, 
a.  The  Assertion  of  Fact 

An  actionable  representation  arises  only  where  the 
representation  pertains  to  fact.  The  emphasis  is  on  a 
statement  of  fact  and  not  an  assertion  of  some  different 
character.  If  the  assertion  is  not  of  fact,  it  will  not 
constitute  an  actionable  represen  tat i on . 1 1 83  An  assertion  of 
fact  can  be  defined  as  a  statement  with  certainty,  and  without 
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qualification,  of  the  present  existence  of  some  matter. [19]  To 
the  extent  there  is  litigation  in  government  contracts  over  the 
factual  nature  of  an  assertion,  it  seems  to  be  over  whether  an 
assertion  is  a  statement  of  fact  on  one  hand  or  a  contractual 
requirement  or  an  opinion  on  the  other.  These  are  discussed  in 
turn  below. 

A  contractual  requirement  is  a  contractual  goal  to 
which  a  contractor  is  obligated  to  perform.  A  contractual 
requirement  will  not  constitute  an  actionable  representation. 

An  example  is  given  by  the  Housing  and  Urban  Development 
Board's  decision  in  UJ.G.  Thompson.  Inc.  t20D  This  contract 
was  for  caulking  at  a  government  housing  project.  The 
"workmanship"  specifications  provided  the  contractor  was  to, 

"C.  Thoroughly  and  completely  remove  all  existing  caulking. 
Remove  all  backing  that  would  hinder  the  watertightness  of  the 
joint."  The  contractor  alleged  this  language  represented  that 
all  joints  to  be  caulked  were  "backed"  which  made  the  job  of 
removing  existing  caulk  much  easier.  When  it  turned  out  they 
were  not,  the  contractor-  sought  an  equitable  adjustment  for  the 
increased  work.  The  board  denied  the  claim  finding  "the  clause 
is  obviously  to  be  construed  as  a  general  performance 
instruction  first  to  bidders,  then  to  the  Contractor,  not  a 
representation  as  to  a  site  condi t i on . " [ 21 3  An  additional 
example  of  a  contractual  requirement  is  a  delivery  date.  In 
American  Shipbuilding  Co.  v.  United  States.  [22]  for  example, 
the  Court  of  Claims  held  that  a  contract  clause  in  a 
shipbuilding  contract  requiring  delivery  of  a  ship  within  900 
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days  was  a  contract  due  date  and  not  a  representation  that  the 
ship  could  be  built  by  the  contractor  within  that  period  of 
time.  The  court  arrived  at  its  conclusion  through  the  process 
of  contract  interpretation  and  this  aspect  of  the  opinion  will 
be  considered  below  in  connection  with  the  techniques  used  to 
determine  whether  a  representation  exists.  The  significance  of 
the  case  for  present  purposes  is  that  once  the  court  determined 
the  provision  was  a  due  date  it  found  it  was  not  an  actionable 
representat i on . 

In  these  cases,  then,  the  alleged  assertion  set  forth 
by  the  contractor  as  the  basis  for  his  recovery  did  not  convey 
a  fact  pertinent  to  contract  performance.  Instead,  it 
expressed  a  goal  toward  which  the  contractor  was  legally 
obligated  to  work  and,  if  successfully  achieved,  perhaps  would 
represent  a  fact  at  that  point  but  did  not  at  the  time  the 
government  conveyed  the  requirement  to  the  contractor. 
Therefore,  at  the  time  the  assertion  was  made  in  these  cases  it 
did  not  constitute  an  actionable  representation  for 
misrepresentation  purposes  because  it  did  not  reflect  a  fact  in 
being.! 233 

An  actionable  representation  also  cannot  be  created  by 
a  statement  of  opinion. £243  An  opinion  is  one's  viewpoint  on  a 
matter  as  opposed  to  an  assertion  with  certainty  of  what  he 
knows  exists. C253 

The  following  two  cases  illustrate  the  proposition  that 
an  actionable  representation  may  not  be  created  by  statements 
of  opinion.  In  Loesch  v.  United  States.  [263  the  government 
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had  obtained  flowage  easements  as  part  o-f  its  dam  construction 
project  to  improve  navigation  on  the  Ohio  river.  The 
pi  ai  nt  i  f  f  s,  who  were  owners  o-f  riparian  property,  alleged  the 
government  induced  them  to  enter  into  the  easement  agreements 
by  representing  the  dams  would  assist  in  controlling  erosion 
along  the  river  banks.  The  Court  o-f  Claims  denied  relief  on 
the  theory  of  misrepresentation  finding  the  statements 
"manifested  at  best  expressions  of  opinion  or  expectation  given 
in  circumstances  which  must  have  clearly  identified  them  as 
such,  rather  than  flat  representations  of  fact. "[27]  Another 
example  of  an  assertion  of  opinion  which  did  not  give  rise  to 
an  actionable  representation  is  the  Armed  Services  Board's 
decision  in  Fleischman.  KG.  [28]  The  contract  in  this  case  was 
for  laundromat  service  at  an  overseas  military  installation. 

The  contract  contemplated  the  contractor  was  to  build  the 
laundromat  facilities  and  then  immediately  convey  title  to  them 
since  they  were  to  be  constructed  on  a  military  installation. 
The  contract  was  for  a  five-year  term  and  the  contractor  before 
award  expressed  concern  to  the  contracting  officer  that  this 
period  was  insufficient  to  recoup  the  capital  costs  in  the 
buildings  plus  reasonable  profit  if  the  buildings  had  to  be 
conveyed.  The  contracting  officer  stated  that  if  the 
contractor  performed  the  required  services  satisfactorily  this 
and  his  financial  situation  would  be  considered  at  the  time  of 
contract  renewal.  The  contracting  officer,  however,  insisted 
on  a  five-year  contract  with  the  conveyance  clause  and  the 
contract  was  awarded  on  this  basis.  When  the  contractor  did 
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not  receive  the  follow-on  contract,  he  claimed  for  his 
unrecovered  costs  asserting  that  the  contracting  officer  had 
misrepresented  he  would  receive  the  follow-on  contract.  The 
board  concluded  the  contracting  officer's  statements  under  the 
circumstances  were  expressions  of  opinion  and  not  assertions  of 
fact  and,  therefore,  were  not  actionable.  Significant  to  the 
board's  conclusion  was  that  the  statements  of  the  contracting 
officer,  when  taken  in  context,  merely  showed  a  guess  as  to  the 
possible  course  of  future  events  and  not  a  misrepresentation  of 
what  would  in  fact  occur.  This  was  demonstrated  by  the 
contracting  officer's  insistence  on  a  five-year  contract  term 
with  a  conveyance  clause  which  was  inconsistent  with  any 
guarantee  the  contractor  would  automatically  receive  the 
follow-on  contract. 

These  two  cases  on  assertions  of  opinion  versus  fact, 
as  well  as  the  opinion  cases  cited  in  the  margin,  reveal  that 
in  judging  whether  a  representation  is  an  assertion  of  an 
opinion  or  fact  the  courts  and  boards  will  examine  the  exact 
words  used  as  well  as  the  context  in  which  they  were  used.  The 
determination  being  made  is  whether  the  assertion  reflects 
reality  as  the  government  knows  it  at  the  time  of  the 
representation  or  merely  represents  speculation  on  what  exists 
or  may  exist.  If  it  is  speculative  in  nature,  it  is  not  an 
actionable  assertion  under  misrepresentation  theory, 
b.  The  Addressee  of  the  Assertion 

Moreover,  not  only  must  the  assertion  communicate 
factual  matter  to  constitute  an  actionable  representation  but 
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it  also  must  be  addressed  to  the  contractor  claiming  to  be 
misled  or  be  made  with  some  knowledge  or  expectation  that  it 
would  come  to  his  attention. 

There  is  only  one  case  on  this  subject  in  government 
contracts  which  has  been  discovered.  The  plaintiff  in 
Aerojet-General  Coro,  v.  United  States  [293  had  acquired 
another  company  that  was  engaged  in  fulfilling  a  government 
ship  construction  contract.  Prior  to  the  acquisition,  the 
plaintiff  conducted  an  intensive  investigation  to  determine 
whether  the  contract  was  on  time  and  budget.  The  investigation 
revealed  a  progress  payment  report  certified  by  government 
inspectors  in  the  files  of  the  target  company  which  indicated 
the  contract  was  progressing  satisfactorily.  The  acquisition 
took  place,  the  report  was  inaccurate  and  the  plaintiff  brought 
an  action  for  misrepresentation  because  the  acquired  company 
was  losing  badly  on  the  contract.  The  Court  of  Claims  found  no 
actionable  representation  and  observed,  "defendant  would  not  be 
liable  to  Aerojet  because  the  information  was  not  prepared  for 
the  latter's  benefit,  with  intent  to  influence  it,  or  with 
knowledge  or  expectation  that  Gibbs  would  hand  it  over  to 
Aerojet . " [303 

It  can  be  gleaned  from  this  case  that  a  representation 
which  is  not  made  to  the  complaining  contractor,  if  there  was 
no  knowledge  or  expectation  he  would  receive  it,  is  not 
actionable.  Moreover,  even  if  a  representation  is  not  directed 
at  the  comp  1  a i n i ng  contractor,  it  may  be  actionable  if  made 
with  the  knowledge  or  expectation  the  contractor  would  receive 
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it.  This  latter  aspect  of  the  rule  is  sensible  since  under 
these  circumstances  the  government  as  maker  of  the 
representation  would  be  in  a  poor  position  to  deny  the 
representat i on  was  intended  at  least  in  part  for  the 
complaining  contractor, 
c .  Materiality 

Finally,  the  representation  to  be  actionable  must  be 
"mater i al ." C 31 ]  The  discussion  of  what  constitutes  materiality 
in  the  mi srepesentat i on  cases  is  less  than  satisfactory  because 
no  single  case  comprehensively  and  clearly  examines  the  concept 
of  materiality.  However,  the  two  cases  below  illustrate  with  a 
relative  degree  of  accuracy  the  meaning  of  materiality. 

Hyland  Electrical  Supply  Co.  1323  serves  as  one 
example  of  the  materiality  requirement.  The  contractor 
originally  agreed  to  supply  electrical  clips  to  the  government 
at  its  call  and  had  placed  a  standing  order  with  its  supplier 
to  meet  these  requirements.  The  contractor  agreed  to  a 
subsequent  modification  of  its  contract  with  the  government  to 
decrease  delivery  time  and  increase  the  maximum  number  of  clips 
subject  to  call  when  a  government  buyer  represented  that  the 
contractor's  supplier  was  holding  70,900  clips  against  the 
contract  to  meet  possible  calls.  Once  the  modification  was 
finalized,  the  government  issued  a  first  call  for  all  the  clips 
the  contractor's  supplier  was  holding.  Shortly  thereafter,  and 
before  the  delivery  of  the  first  call,  the  contractor  agreed  to 
a  second  call  of  18,000  clips  without  checking  with  its 


supplier  concerning  availability.  Ulhen  the  supplier  could  not 
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meet  either  call,  the  government  terminated  the  contract  for 
default.  On  the  appeal  of  the  default  termination,  the 
contractor  alleged  its-  agreement  to  the  modification  was 
induced  by  a  misrepresentation  of  the  government  buyer  as  to 
the  number  of  clips  being  held  by  the  supplier.  The  Armed 
Services  Board  concluded,  however,  that  the  contractor  had  "not 
established  the  buyer's  statement  was  mater i al " t 333  as 
evidenced  by  the  fact  the  contractor  agreed  to  a  second  call 
without  checking  with  its  supplier  after  the  first  call  had 
exhausted  the  entire  amount  of  clips  the  buyer  said  was  being 
held  by  the  supplier.  In  short,  the  existence  of  the  clips 
with  the  supplier  was  not  considered  significant  by  the 
contractor  and  had  no  substantial  affect  on  his  agreement  to 
the  contract  modification. 

The  board  could  have  easily  analyzed  this  case  solely 
in  causation  terms;  i  ,e .  .  that  the  buyer's  representation  did 
not  cause  the  contractor  to  rely.  Instead,  it  chose  to  view 
the  contractor's  lack  of  reliance  as  evidence  the 
representation  was  not  material. 

Another  materiality  case  is  the  Court  of  Claims 
decision  in  Tree  Preservation  Co.  v.  United  States.  [34]  This 
contract  was  for  the  cleanup  of  flood  damage  along  a  river. 

The  contractor  alleged  it  was  misled  into  underestimating  the 
work  to  be  done  by  an  inaccurate  government  representation  of 
the  lengths  of  the  river  sections  to  be  cleared.  The  Court  of 
Claims  found  that  representations  concerning  the  lengths  to  be 
cleared  had  been  made  but  further  observed  that  the  lengths  of 
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the  sections  "were  not  a  necessary  element  in  determining  the 
amount  o-f  work  to  be  done"  C  353  because  the  flood  damage  was  not 
distributed  evenly  through  the  sections  but  instead  some  areas 
contained  considerable  work  and  others  none.  The  contractor's 
misrepresentation  claim,  therefore,  was  denied  for  this  reason, 
and  other  reasons  not  pertinent  to  the  current  discussion. 

Although  the  court  in  Tree  Preservation  did  not 
consider  the  lengths  of  the  river  sections  to  be  cleared 
germane,  the  lengths  obviously  had  some  utility  in  an  estimate 
of  the  work.  The  thrust  of  the  court's  opinion,  then,  was 
really  that  the  lengths  were  only  marginally  useful  to  a 
calculation  of  the  work  and  not  sufficiently  so  to  be 
actionable.  The  court  found,  in  other  words,  that  even  though 
the  plaintiff  may  have  alleged  he  relied  on  the  lengths  in 
estimating  the  work  the  lengths  would  not  have  been  significant 
to  the  reasonable  contractor  when  developing  his  estimate  of 
the  work. 

These  two  cases  illustrate  that  for  a  representation  to 
be  material  it  must  have  a  substantial  effect  on  how  the 
reasonable  contractor  would  anticipate  what  was  involved  in 
performing  the  contract  such  that  had  the  contractor  known  the 
true  facts  he  would  not  have  agreed  to  the  bargain  that  was 
struck.  Put  in  other  words,  a  matter  is  material  if  "a 
reasonable  man  would  attach  importance  to  its  existence  or 
nonexistence  in  determining  his  choice  of  action  in  the 
transaction  in  quest i on . " I  36]  This  can  be  seen,  for  example, 
in  Hyland  Electrical  Supply  Co.  where  the  buyer's 
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representation  as  to  the  amount  of  clips  held  by  the  supplier 
had  no  effect  on  the  contractor's  assent  to  the  contract 
modification  and,  therefore,  was  not  deemed  material. 

Moreover,  Hy 1  and  further  illustrates  another  aspect  of 
materiality  which  is  its  close  relationship  with  causation.  A 
representation  which  is  material  will  normally  cause  reliance; 
a  representation  which  is  not  material,  on  the  other  hand,  will 
not  normally  cause  reliance.  For  example,  in  Hyl and  the  board 
took  the  fact  that  the  representation  did  not  cause  reliance  as 
evidence  the  represen taton  was  not  material.  It  has  even  been 
stated  by  one  authority  that  if  a  representation  Is  material  it 
will  raise  a  presumption,  in  the  absence  of  evidence  to  the 
contrary,  that  it  caused  reliance  and,  conversely,  if  it  is  not 
material,  this  will  raise  a  presumption,  in  the  absence  of 
evidence  to  the  contrary,  that  it  did  not  cause  rel i ance . C 373 

However,  materiality  is  a  concept  that  is  distinct  from 
causation  and  can  prevent  a  representation  that  otherwise 
induces  reliance  from  being  actionable.  This  is  because  to  be 
material  the  representation  must  be  such  that  it  would  cause  a 
reasonabl e  contractor  to  rely,  not  that  it  caused  the  specific 
contractor  in  the  case  under  consideration  to  rely.  In  the 
words  of  one  leading  commentator,  "Cw3here  the  fact  represented 
would  not  influence  the  reasonable  man,  either  because  of  its 
triviality,  or  because  of  its  irrelevance  to  the  subject  dealt 
with,  the  law  will  ordinarily  regard  that  fact  as  immaterial 
and  reliance  on  it  un j ust i f i ed. " 1 383  This  can  be  seen  in  the 
Tree  Preservation  case  above  where  the  court  was  unwilling  to 
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place  more  emphasis  on  the  represented  lengths  of  the  river 
than  it  thought  reasonable  under  the  circumstances  even  though 
the  contractor  may  have  done  differently.  Materiality,  then, 
is  a  threshold  below  which  a  representation  that  causes 
reliance  will  nevertheless  not  be  actionable, 
d.  A  Rationale  for  the  Actionability  Requirements 

A  representation  to  be  actionable,  therefore,  must  be 
an  assertion  of  fact,  addressed  to  the  person  alleging  he  was 
misled  or  at  least  made  with  the  knowledge  or  expectation  that 
it  would  come  to  that  person's  attention,  and  must  be  material. 
The  cases  addressing  these  requirements  do  not  attempt  to 
explain  why  they  are  necessary  elements  of  the  actionable 
representation.  A  two-fold  rationale  may  be  posited,  however. 

First,  the  capacity  of  a  non-fact,  an  assertion 
intended  for  another  or  an  immaterial  fact  to  mislead  a 
prospective  contractor  into  a  bargain  he  would  have  otherwise 
not  agreed  to  is  minimal.  This  seems  particularly  true  for  an 
assertion  which  is  immaterial  or  one  that  amounts  to  a 
contractual  requirement;  it  is  also  true  for  an  opinion  which 
by  its  nature  is  merely  another's  view  of  a  matter  as  opposed 
to  a  reflection  of  fact.  An  assertion  of  fact  intended  for 
another  may  have  a  greater  potential  to  mislead  than  an 
immaterial  assertion,  contractual  requirement  or  an  opinion  but 
even  its  potential  to  mislead  is  diluted  somewhat  when  it  is 
received  by  someone  cognizant  that  the  representation  was  not 
intended  to  induce  his  reliance.  These  three  aspects  of  the 
actionable  represen  tat i on ,  therefore,  are  related  to  the 
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reliance  elements  which  are  discussed  below  and  which  must  be 
established  by  the  contractor  to  be  entitled  to  relief. 
Moreover,  misrepresentation  may  be  viewed  as  a  factor  which 
impinges  upon  the  mutuality  of  assent  which  is  a  sine  Qua  non 
of  contract  law.  True  mutuality  of  assent  is  not  impaired 
where  the  representation  is  unlikely  to  mislead. 

Second,  to  the  extent  a  non-fact,  an  immaterial 
assertion  or  an  assertion  intended  for  another  can  and  do 
induce  reliance,  the  administrative  burden  on  the  government 
would  be  greatly,  and  probably  impossibly,  enhanced  if  it  were 
responsible  for  every  assertion  it  made  irrespective  of  the 
nature  of  the  assertion,  into  whose  hands  it  fell  or  its 
relevance  to  anticipated  contract  performance.  The  government, 
even  with  the  greatest  care,  would  oftentimes  be  unable  to 
control  the  effects  of  its  assertions  unless  some  limits  were 
recognized.  This  would  seem  to  be  of  the  greatest  concern  with 
an  assertion  of  fact  which  was  received  by  someone  it  was  not 
intended  for;  once  the  assertion  is  out  of  the  government's 
control  it  has  no  way  of  effectively  restricting  access  as  was 
illustrated  by  Aerojet-General  v.  United  States,  above. 
Additionally,  if  the  government  must  prepare  with  the  same  care 
as  statements  of  fact  every  assertion  of  opinion  or  immaterial 
assertion  this  too  would  consume  large,  undue  amounts  of 
resources . 

Earlier  it  was  said  the  doctrine  of  affirmative 
misrepresentation  reallocates  the  risk  of  unanticipated 
contractual  difficulties  when  good  faith  and  fair  dealing 
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require  it.  The  doctrine  is  rooted  in  the  concept  of  ■fairness 
and  it  can  only  be  expected  to  operate  when  the  reallocation  of 
the  risk  is  fair  to  both  parties.  The  requirements  of  an 
actionable  representation  constitute  a  legal  policy  decision  to 
restrict  the  operation  of  the  reallocation  of  the  risk  to 
situations  where  there  is  the  greatest  likelihood  for  harm  on 
one  hand  and  where  there  is  the  most  governmental  control  on 
the  other  and,  therefore,  where  the  risk  is  most  fairly 
allocated  to  the  government. 

It  is  worth  observing  that  the  ac t i onabl i 1 i ty  of  a 
representation  is  not  frequently  litigated.  This  is  probably 
explained  by  the  fact  that  prosecuting  a  case  before  an 
administrative  board  or  court,  or  both,  is  sufficiently 
expensive  that  the  litigaton  process  exercises  a  considerable 
amount  of  pressure  to  select  out  those  claims  clearly  without 


2.  The  Timing  and  Manner  of  the  Representation 

Having  set  forth  the  salient  aspects  of  an  actionable 

representation,  the  next  topic  appropriate  for  consideration  is 

the  rules  governing  when  and  how  during  the  contractual  process 

an  actionable  representation  can  be  made.  In  short,  an 

actionable  representation  max  be  made  at  any  time  in  any 
manner . 

When  the  government  chooses  to  make  a  representation, 
it  most  frequently  does  so  prior  to  award  during  the  contract 
formation  process. [393  These  representations  are  generally 
contained  in  the  written  materials  which  constitute  the 
government's  solicitation.  For  example,  the  cases  reflect  that 
representations  have  been  made  in  the  drawings,  specifications, 
plans,  maps  or  logs  as  well  as  in  the  other  paperwork  that 
constitutes  the  sol i c i tat i on . C40 3  The  representation  can  also 
occur  apart  from  the  solicitation  package,  however.  For 
example,  instances  exist  where  a  representation  has  been  made 
prior  to  award  at  a  bidders'  conference , t 41 3  negotiation 
session, [423  in  a  conversation  with  government  personne 1 [ 433 
and  through  a  letter  or  a  te 1 egr am . [ 443 

Although  the  representat i on  normally  occurs  before 
award,  it  may  also  occur  after  award.  At  this  point,  since 
contract  formation  and  especially  contract  price  are  final,  the 
capacity  for  a  representation  to  induce  detrimental  reliance  is 
limited.  However,  a  representation  which  does  come  after  award 
and  induces  detrimental  reliance  can  result  in  contractor 
recovery.  In  A  Rand  Corporation.  [453  for  example,  the 
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contractor  was  entitled  to  additional  compensation  for 
corrections  that  were  required  because  of  the  missiting  of  a 
building.  Correct  siting  of  the  building  was  the  contractor's 
respons i bi 1 i ty ,  but  during  a  post-award  site  visit  government 
representatives  pointed  out  existing  stakes,  informed  the 
contractor  the  survey  was  complete  and  authorized  construction 
according  to  that  layout.  This  information  turned  out  to  be 
incorrect,  however,  since  the  staking  represented  only  the 
preliminary  site  survey  and  not  the  final  siting  of  the 
building.  Therefore,  this  case  illustrates  that  a  government 
representation  after  award  which  increases  the  contractor's 
costs  can  serve  as  the  basis  for  a  misrepresentation  claim. 

This  discussion  has  already  shown  that  the 
representation  may  be  written  or  oral.  The  representation  may 
also  be  made  through  words  or  by  conduct.  A  representation  by 
conduct  is  relatively  rare  but  a  good  example  is  L.UJ.  Foster  v. 
Lin  i  ted  States .  [46]  The  plaintiff  bid  on  a  contract  to  make 
Navy  flying  jackets.  The  contract  specifications  were 
defective  and  the  plaintiff  knew  this  at  the  time  of  its  bid; 
however,  the  plaintiff  had  performed  several  other  contracts 
for  the  manufacture  of  the  same  jacket  and,  during  the 
performance  of  each  contract,  specification  deviations  were 
permitted  to  overcome  the  deficiencies.  The  plaintiff  assumed 
the  prior  course  of  conduct  would  pertain  to  the  current 
contract  and  bid  accordingly.  The  current  contract  was 
administered  by  a  different  government  agency  than  the  others, 
which  resulted  in  reluctance  to  grant  the  specification 
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deviations  and,  thereby,  increased  the  costs  of  manufacture  to 
the  plaintiff.  The  Court  of  Claims  recognized  the  government 
was  bound  by  the  prior  course  of  dealing  and  found  the 
plaintiff  reasonably  assumed  in  accepting  the  contract  that  it 
would  be  granted  the  same  deviations  by  the  new  agency  as  by 
the  old.  Therefore,  in  this  case,  an  implied  representation 
that  the  same  specification  deviations  would  be  granted 
stemming  from  a  course  of  conduct  resulted  in  an  equitable 
adjustment  to  cover  the  increased  costs  due  to  the  defective 
specifications. 

A  representation  to  be  actionable  does  not  need  to  be 
made  by  the  contracting  officer  personally  but  can  be  made  by 
anyone  who  is  officially  connected  with  the  con trac t . t 4?] 

Since  most  representations  are  made  in  the  solicitation 
documentation  which  is  issued  under  the  authority  of  the 
contracting  officer,  these  representations  can  be  viewed  as 
being  those  of  the  contracting  officer.  However,  in  most  cases 
where  a  representation  is  made  apart  from  the  solicitation 
documents  such  as  at  a  bidders'  conference  or  a  negotiation 
session,  the  representation  usually  is  not  made  directly  by  the 
contracting  officer  but  by  one  of  his  representatives.  In  each 
of  these  cases,  however,  the  representative  appeared  to  be 
acting  officially  and  within  the  scope  of  his  au thor i ty . t 481 
Therefore,  an  actionable  representat i on  may  be  conveyed  by 
either  the  contracting  officer  or  someone  properly  exercising 
authority  under  his  auspices. 

3.  Determining  the  Existence  and  Meaning  of  the  Alleged 
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Representational  Language 

The  •first  two  subsections  have  been  devoted  to 
establishing  the  definitional  elements  of  an  actionable 
representation  and  when  and  how  an  actionable  representation 
can  be  made.  The  focus  of  this  section  is  to  examine  some  of 
the  rules  employed  by  the  courts  and  boards  when  the  parties 
disagree  between  themselves  as  to  what  language,  if  any,  was 
conveyed  or  whether,  once  it  is  determined  what  language  was 
conveyed,  it  meets  the  definitional  elements  of  the  actionable 
represent  at i on . 

a.  Determining  the  Existence  of  the  Alleged  Representational 
Language 

The  first  area  of  disagreement  between  the  parties  can 
arise  over  whether  the  government  used  and  conveyed  the 
language  the  contractor  alleges  it  did.  The  nature  of  the 
dispute  is  usually  that  the  contractor  alleges  that  the 
representational  language  consists  of  certain  words  which  were 
communicated  to  him  by  the  government  and  the  government  either 
alleges  the  words  were  never  used  or  that  more  was  communicated 
than  that  which  the  contractor  alleges. 

A  dispute  over  whether  certain  words  were  used  and 
conveyed  with  the  government  denying  their  use  does  not  occur 
when  the  alleged  representational  language  is  employed  in  the 
solicitation  or  contract  documents  for  the  obvious  reason  the 
documents  themselves  establish  i ncontrover t i bl y  the  words 
actually  employed.  The  question  that  does  arise  in  this 
context  sometimes,  however,  is  a  dispute  over  whether  'he 
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language  in  the  documents  is  the  limit  of  the  alleged 
representational  language  or  whether  other  language  extraneous 
to  the  documents  must  be  considered. 

This  question  surfaces  in  cases  where  the  government 
chooses  to  represent  part  of  what  it  desires  to  reveal  by 
express  assertion  in  the  solicitation  and  contract  documents 
and  incorporates  the  remainder  of  what  it  desires  to  reveal 
through  reference.  The  danger  from  the  contractor's  standpoint 
is  that  if  he  is  not  alert  to  the  government's  reference  to 
other  data  he  may  be  misled  because  that  which  is  expressly 
related  will  only  be  the  partial  story.  Nevertheless,  the  rule 
seems  to  be  firmly  established  that  the  scope  of  the 
government's  representation  will  be  judged  not  only  by  express 
statements  in  the  documents  but  also  by  clear  references  to 
related  information. 

The  lead  case  for  this  proposition  is  FI i pp i n  Mater i al s 
Co.  v.  United  States.  [4?]  The  contractor  agreed  to  provide 
crushed  rock  aggregate  from  a  government  quarry.  The 
contractor's  bid  was  based  on  profiles  of  borings  provided  by 
the  government  which  showed  subterranean  cavities;  what  the 
government  did  not  provide  the  contractor  were  field  logs  of 
the  borings  which  showed  the  cavities  contained  considerable 
amounts  of  clay  which  made  the  process  of  producing  aggregate 
more  expensive.  The  contract  documents,  however,  referenced 
the  availability  of  the  "results  of  all  borings  and  tests"  for 
contractor  examination.  The  Court  of  Claims  interpreted  this 
language,  particularly  in  light  of  other  contract  language  and 
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prior  dealings  of  the  parties,  to  have  clearly  referred  the 
contractor  to  the  field  logs.  The  Court  concluded  “a  bidder 
canlnot]  rely  on  some  portion  of  the  information  supplied  by 
the  Government  without  looking  at  other-  Government  materials 
<to  which  he  is  directed  by  the  contract  documents  themselves) 
which  qualify,  expand,  or  explain  the  particular  segment  of 
information  on  which  the  contractor  intends  to  rely. "[503 
Unlike  alleged  representations  occurring  in 
solicitation  or  contract  documents,  when  the  alleged 
representational  language  is  purportedly  made  orally  at 
conferences,  negotiations  or  the  like,  disputes  sometimes  arise 
as  to  whether  the  language  alleged  by  the  contractor  was 
actually  said  by  the  government.  The  question  of  what 
language,  if  any,  was  represented  to  the  contractor  will  be  a 
factual  question  and  evidence  will  be  taken  and  findings 
made. [51 3  An  example  is  the  Armed  Services  Board's  opinion  in 
Lear  Sieoler,  Inc.  [523  The  contract  in  this  case  was  for  a 
telemetry  system  at  a  military  installation.  The  contractor 
alleged  that  at  a  negotiation  conference  government 
representatives  stated  a  certain  brand  name  computer  was 
available  to  be  used  as  part  of  the  system.  The  government 
denied  this  statement  was  made.  The  significance  of  the 
statement  was  that  the  computer  was  not  available  which  caused 
the  contractor  performance  problems.  The  board  took  evidence 
on  the  question  and  made  findings  that  the  government 
representatives  had  stated  the  named  system  was  available, 
b.  The  Meaning  of  the  Alleged  Representational  Language 
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Once  a  determination  o-f  what  language  was  used  and 
conveyed  to  the  contractor  has  been  made,  the  next  question  is 
whether  the  language  used  constitutes  an  actionable 
representation  employing  the  criteria  discussed  in  the  -first 
section.  Many  times  the  contractor  and  the  government  will 
dispute  the  meaning  to  be  given  the  words  with  the  contractor 
asserting  a  representat i on  has  been  made  and  the  government 
alleging  no  representation  was  conveyed.  The  dispute  usually 
centers  around  the  requirement  o-f  the  actionable  repesentat  i  on 
that  an  assertion  o-f  -fact  as  opposed  to  some  other  matter  be 
made.  The  government  will  oftentimes  in  these  cases  defend  by 
saying  the  alleged  representation  was  an  opinion,  contractual 
requirement  or  a  representation  of  factual  matter  different 
than  that  alleged  by  the  contractor. 

In  resolving  these  disputes,  the  courts  and  boards  have 
examined  the  language  of  the  alleged  assertion  itself,  other 
contract  language  and  the  surrounding  circumstances  to 
determine  whether  a  representation  was  made.  The  stated  goal 
in  theory  is  to  determine  the  intent  of  the  parties  at  the  time 
of  contracting;  in  practice,  however,  the  parties  may  have  had 
no  ascertainable  intent,  or  their  intent  may  have  been  at 
variance.  The  process,  therefore,  sometimes  becomes  an  effort 
to  provide  the  most  reasonable  and  equitable  solution  in  light 
of  the  contract  language  and  all  the  other  factors. 

All  these  aspects  will  be  examined  in  the  discussion 
wh i ch  foil ows . 

<1>.  The  Use  of  Contract  Language 
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Frequently,  the  language  of  the  alleged  assertion  is 
sufficiently  unambiguous  on  its  face  to  conclude  that  a 
representation  has  or  has  not  been  made. [53]  For  example,  in 
the  U).G.  Thompson.  Inc,  case  discussed  above,  the  board's 
examination  of  the  words  contained  in  the  workmanship 
specification  convinced  it  that  no  representation  had  been  made 
that  the  caulking  to  be  replaced  was  backed. 

On  other  occasions,  particularly  if  the  language  of  the 
alleged  representation  is  not  sufficiently  clear  on  its  face, 
reference  will  be  made  to  remaining  contract  provisions  to 
determine  the  meaning  to  be  given  the  alleged  representational 
1 anguage . C 543  In  another  recent  case,  for  example, [553  the 
contractor  alleged  the  words  "EXST.  GROUND"  on  a  contract 
profile  drawing  meant  the  excavation  required  would  occur  in 
loose  soil  and  not  rock.  The  board  determined  from  examining 
the  words  and  the  drawing  it  was  apparent  the  notation  referred 
to  existing  ground  levels  for  grading  purposes.  The  board, 
then,  further  observed  that  the  contractor's  interpretation  was 
in  direct  conflict  with  other  provisions  of  the  contract  which 
clearly  contemplated  that  rock  might  be  encountered  during 
excavation.  Therefore,  it  concluded  that  all  the  contract 
provisons  taken  together  clearly  showed  no  representation  of 
excavation  conditions  had  been  made.  An  effort  will  be  made, 
as  demonstrated  by  this  case,  when  more  than  one  contract 
provision  is  considered  to  give  meaning  and  effect  to  all  the 
provisions  by  attempting  to  find  one,  sensible  common 
construe t i on .[ 563  This  is  the  preferred  rule  of  contract 
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interpretation  which  attempts  to  give  meaning  to  all  parts  of  a 
doc ume n t . 

One  of  the  most  troubling  spots  regarding 
i nterpretat i on  of  alleged  representational  language  in  light  of 
other  contract  language  is  in  the  area  of  disclaimers.  The 
government  almost  always  attempts  to  offset  representational 
language  with  other  language  that  says  in  effect  "we  don't 
really  mean  what  we  say."  Disclaimer  language  can  be  involved 
in  disputes  betweeen  the  parties  in  one  of  two  ways.  First, 
the  absence  or  presence  of  such  language  can  be  employed  by  the 
courts  and  boards  in  determining  whether  alleged 
representational  language  was  intended  to  be  a  representation 
or  not.  Examples  of  the  use  of  disclaimer  language  in  this 
manner  will  be  considered  in  the  discussion  of  the  Everett 
Plywood  and  Door  Corporation  and  Caf fal 1  Brothers  Forest 
Products.  Inc,  cases  later  in  this  section.  Second,  the 
government  may  assert  disclaimer  language  negates  the  effect  of 
language  which  clearly  and  unequivocally  on  its  face  and  in  the 
context  of  the  other  language  and  circumstances  conveys  a 
representation.  Here  the  question  is  not  whether  the  alleged 
representational  language  conveys  a  representation  but  whether 
the  contractor  may  rely  on  it  in  light  of  the  disclaimer.  The 
nettlesome  problem  then  becomes  which 

language — represen  tat i onal  or  disclaimer  —  is  given  effect.  A 
discussion  of  this  disclaimer  problem  is  deferred  until  the 
section  on  reasonable  reliance  where  it  most  logically  fits. 


The  general  rule,  however,  is  that  disclaimer  language  will  not 
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overcome  representational  language  unless  the  disclaimer 
language  is  absolutely  and  unambiguously  clear. 

I  In  cases  concerning  estimates,  the  government  will  many 

times  argue  that  since  the  figure  given  was  denominated  with 
the  prefix  "estimate"  or  “approximate"  it  is  in  the  nature  of 
I  an  opinion  and  no  representation  was  i n tended . C 57]  The 

contractor  will  assert  otherwise.  To  resolve  this  dispute,  the 
courts  and  boards  employ  a  practical  rule  of  construction.  The 
*  use  of  the  words  "estimate"  or  "approximate"  is  generally 

persuasive  evidence  the  government  did  not  intend  to  convey  an 
exact  representation  as  to  the  matter  asserted  which  is  usually 
1  in  the  nature  of  a  quantity.  The  courts  and  boards  feel, 

however,  the  government  must  intend  for  bidders  to  rely  on  the 
estimate  given  in  some  way;  if  the  government  did  not,  so  the 

t 

I  reasoning  goes,  it  could  simply  have  left  the  estimate  out. 1583 

As  one  recent  Court  of  Claims  opinion  said: 

We  also  find  difficult  to  accept  in  itself  the 
view  that  quantity  estimates  which  are  incorporated 
I  in  a  contract  are  total  1 y  mean i ngl ess .  That 

contravenes  the  established  cannon  of  construction 
that,  preferably,  contracts  are  to  be  construed  in  a 
way  so  as  to  give  meaning  to  all  their 
pr  ov i s i ons . C  59] 

I 

The  existence  of  the  estimate,  then,  in  the  solicitation  or 
contract  documents  is  evidence  of  the  parties'  intent  and  that 
^  they  viewed  the  language  to  have  some  utility  at  the  time  of 

contract  formation.  The  result  is  that  although  the  courts  and 
boards  will  not  view  the  estimated  quantity  itself  to  be  an 
exact  representation  and,  therefore  actionable,  they  will  find 
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other  implied  representations  concerning  the  estimated 
quantities  that  are  actionable. 

This  reasoning  and  the  types  of  implied  representations 
which  are  found  will  be  examined  at  more  length  below  in  the 
section  on  forms  of  representations  in  connection  with  implied 
representations  arising  from  estimates.  It  is  mentioned  at 
this  point  because  it  illustrates  one  other  instance  where  the 
courts  and  boards  will  use  contract  language  to  determine 
whether  an  actionable  representation  has  been  made.  In  this 
instance,  though,  the  focus  is  not  so  much  on  the  language 
itself  as  it  is  on  the  fact  that  the  provision  exists  in  the 
contract  and  must  be  given  some  effect  if  possible. 

<2).  The  Use  of  Surrounding  Circumstances 

To  resolve  a  dispute  between  the  parties  as  to  whether 
language  was  intended  to  be  a  representation,  reference  will 
also  be  made  to  the  circumstances  surrounding  contract 
formation  in  addition  to  the  contract  language.  Reference  to 
external  circumstances  may  be  used  when  the  resolution  of 
whether  language  amounts  to  a  representation  cannot  be 
determined  from  an  examination  of  the  language  in  question  or 
other  provisions,  or  it  may  also  be  used  to  bolster  a  tentative 
conclusion  arrived  at  from  interpretation  of  the  contractual 
provisions  as  the  discussion  below  will  show. [603 

One  of  the  surrounding  circumstances  which  is 
influential  in  determining  whether  a  representation  has  been 
conveyed  is  the  relative  position  of  the  parties  to  know  the 
information  which  serves  as  a  basis  for  the  alleged 
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represen  tat i on . C 61 ]  A  recent  case  illustrating  this 
proposition  is  the  Court  o f  Claims  decision  in  Amer i can 
Shipbuilding  Co.  v.  United  States,  discussed  above.  The 
contractor  had  accepted  a  shipbuilding  contract  which  required 
construction  to  be  completed  within  900  days.  Actual 
construction  time  took  considerably  longer  and  the  contractor 
brought  suit  -for  damages  claiming  the  contract  provision 
requiring  delivery  within  900  days  was  a  representation  that 
construction  was  possible  within  that  time.  The  Court  o-f 
Claims  -found  that  the  time  necessary  to  per-form  a  contract  is  a 
-function  o-f  both  the  contract  specifications  and  the 
contractors  capabilities.  Since  the  government  could  know 
only  the  -former  and  not  the  latter,  while  the  contractor  was 
the  best  Judge  o-f  his  own  capabilities,  the  Court  concluded  the 
900  day  requirement  was  intended  to  be  a  mere  due  date  and  not 
a  representation  the  contractor-  could  per-form  the  work  within 
that  period  of  time. 

On  the  other  hand,  it  has  been  held  that  where  the 
information  necessary  to  an  informed,  competitive  bid  is 
available  to  the  government  but  not  to  the  contractor-  a 
communication  of  that  information  in  the  bidding  materials  is 
persuasive  evidence  it  was  intended  to  be  a  represen  tat i on .[ 621 
For  example,  in  Baifield  Industries.  Inc..  C633  the  government 
offered  bidders  government  equipment  that  had  been  in  storage 
for  ten  years  to  be  used  to  manufacture  the  cartridges  which 
were  the  subject  of  the  contract.  Since  the  equipment  was  not 
stored  in  such  a  manner  that  bidders  could  operate  it,  the 
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government  provided  information  concerning  the  condition  of  the 
equipment.  When  some  of  the  equipment  was  not  operable  as 
stated  the  contractor  claimed  for  his  costs  of  having  to 
service  it.  The  Armed  Services  Board  concluded  that  the 
contractor  was  entitled  to  recover  since  the  statements 
concerning  the  condition  of  the  equipment  were  intended  to  be 
representations  as  evidenced  by  the  fact  the  bidders  had  no 
other  way  of  determining  the  equipment's  operability  and 
knowledge  of  operability  was  critical  to  the  preparation  of  a 
compet i t i ve  bid. 

The  rationale  behind  this  line  of  cases  is  that  the 
parties  likely  intend  language  to  be  a  representation  when  the 
government  is  in  a  superior  position  to  know  the  matters 
represented,  but  such  an  understanding  does  not  exist  when  the 
contractor  is  in  a  better,  or-  at  least  as  good,  a  position  to 
know  the  same  facts.  Clearly,  if  the  government  is  in  the 
superior  position  the  natural  assumption  is  that  it  knows  what 
it  is  speaking  of  when  it  communicates  information  and  intends 
the  information  to  be  relied  on  since  the  contractor  is  not  in 
a  position  to  confirm  the  information  which  is  required  for  an 
intelligent  bid}  when  the  government  is  not  in  a  better 
position  these  assumptions  do  not  prevail  and  the  contractor  is 
warned  by  the  circumstances  of  the  likelihood  that  no 
representation  is  being  conveyed. 

In  utilizing  the  surrounding  circumstances  as  an  aid  to 
interpretation,  the  courts  and  boards  have  also  viewed 
solicitaton  or  contract  language  in  light  of  associated  factual 
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i  n  -forma  t  i  on  that  is  revealed  by  the  government  and  made 
available  to  the  contractor.  For  example,  in  L.M.  Jones  Co. 
v .  Uni  ted  States .  164)  the  contractor  was  to  build  a  bridge 
upstream  -from  a  government  dam  project  but  construction  of  the 
bridge  was  delayed  when  the  concurrence  of  the  retarding  effect 
of  the  partially  completed  dam  and  unusually  heavy  rainfall 
caused  the  contractor's  worksite  to  flood.  The  contractor  sued 
claiming  the  contract  language  that  "the  conduit  capacity  Cof 
the  damJ  is  sufficient  to  pass  the  f 1 ow . . . excep t  during  flood 
period  when  water  will  be  temporarily  impounded  in  the 
reservoir"  represented  that  the  worksite  would  at  most  be 
flooded  only  for  short  periods  of  time  and  not  the  five  months 
which  actually  occurred.  The  Court  of  Claims  noted  the 
contract  documents  informed  the  contractor  that  the  dam  was 
sufficiently  complete  that  it  is  was  retarding  the  flow  of 
water  during  wet  periods  and  the  documents  referred  the 
contractor  to  available  hydrographic  data,  not  attached  to  the 
solicitation  or  contract  documents,  which  warned  of  possible 
seasonal  flooding.  These  two  pieces  of  information  when 
considered  together  made  it  clear  in  the  court's  view  that  the 
reference  in  the  contract  documents  to  "temporary"  flooding 
meant  only  that  the  flooding  would  be  non-permanent  and  was  not 
intended  to  be  a  representation  that  flooding  would  only  be  for 
brief  periods.  Therefore,  the  associated  information  contained 
in  the  hydrographic  reports  which  was  not  attached  to  the 
solicitation  or  contract  documents  but  which  was  brought  to  the 
contractor's  attention  by  reference  was  critical  in  giving  an 
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interpretive-  gloss  to  the  meaning  o-f  the  alleged 
representational  language. 

The  acts  o-f  the  parties  will  also  be  examined  to 
determine  whether  the  language  employed  conveys  a 
representation.  This  is  a  particularly  persuasive  use  o-f 
surrounding  circumstances  to  determine  the  parties'  intent 
since  they  can  be  expected  to  behave  consistent  with  their 
understanding  o-f  the  contract  provisions.  Everett  Plywood  and 
Door  Corporation  v.  the  United  States  serves  as  a  good  example 
o-f  this  point. [65]  This  contract,  which  was  -for  the  sale  of 
timber,  stated  that  specific  quantities  were  recoverable  from 
the  cut  area.  When  the  timber  recovered  did  not  meet  the 
amounts  stated,  the  contractor  brought  suit.  The  question 
before  the  Court  of  Claims  was  whether  the  stated  quantities 
were  exact  representations  of  recoverable  quantities  or  merely 
estimates.  In  holding  they  amounted  to  exact  representations, 
the  court  considered  among  other  factors  that  the  regional 
office  of  the  Forest  Service  that  drew  up  the  contract  rejected 
the  advice  of  its  head  office  to  include  provisions  in  the 
contract  disclaiming  any  representations  and  for  accelerated 
amortization  of  road  costs  for  roads  the  contractor  was 
obligated  to  build  as  part  of  the  contract . [66]  The  action  by 
the  government  in  omitting  these  provisions  evinced  a  belief 
that  the  total  amount  of  timber  stated  in  the  contract  would  be 
recovered.  This  factor  was  heavily  considered  by  the  court  in 
arriving  at  its  conclusion  that  the  government  intended  to 
represent  an  exact  amount  and  not  an  estimate. 
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Also  relied  on  in  the  court'*  opinion  in  reaching  it* 
conclusion  were  the  -facts  that  the  amount  o-f  timber  to  be 
recovered  was  stated  in  the  contract  language  in  clear  terms 
and  that  it  was  impossible  due  to  the  rugged  terrain  -for  the 
bidders  to  assess  the  recovery  for  themselves  pr i or  to  bid. 

This  case  also  illustrates,  then,  some  of  the  other  factors  of 
dispute  resolution  already  discussed  (examination  of  the 
alleged  representational  language  and  the  relative  access  of 
the  parties  to  the  information  represented)  and  how  a  number  of 
the  factors  may  be  employed  simul ataneousl y  in  resolving  a 
dispute  between  the  parties  as  to  the  existence  of  a 
represen  tat i on . 

This  case  contains  an  irony  in  the  court's  reliance  on 
the  omission  of  the  government's  use  of  a  disclaimer  clause. 

It  will  be  seen  in  the  reasonable  reliance  section  that 
disclaimer  clauses  are  not  favored  and  they  are  often  ignored 
by  the  courts  with  some  tart  words  to  the  government  for  their 
attempted  use.  It  seems,  then,  if  the  government  employs  a 
disclaimer  clause  the  clause  will  often  be  ignored  and  the 
government  reprimanded  and  if  it  does  not  employ  a  clause  the 
omission  may  be  used  by  the  courts  and  boards  adversely  to  the 
government  in  a  determination  of  whether  contract  language 
conveys  a  representation. 

A  contractor's  own  experience  and  that  of  his  industry 
is  another  external  circumstance  that  will  be  examined  in 
determining  whether  a  representation  was  i ntended. 1673  A  good 
case  illustrating  this,  which  also  demonstrates  some  of  the 
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other  techniques  already  discussed,  is  the  recent  Court  of 
Claims  decision  in  Cat-fall  Brothers  Forest  Products  v.  United 
States .  [683  This  contract  was  -for  the  sale  of  government 
timber.  The  sale  advertisement,  prospectus  and  the  contract 
documents  all  contained  figures  for  the  available  timber. 

These  figures  were  clearly  labelled  "estimates"  and  the 
documents  contained  associated  language  which  again  reiterated 
the  figures  were  estimates  and  were  not  intended  to  be 
guarantees.  The  estimates  were  developed  from  a  "cruise"  which 
is  a  statistical  technique  where  one  part  of  the  cut  area  is 
examined  and  the  results  then  extrapolated  to  the  entire  area. 
The  industry  practice  and  the  experience  of  the  contractor 
revealed  that  cruising  was  generally  not  very  accurate.  In 
fact,  the  industry  had  at  one  point  attempted  to  have  the 
Forest  Service  agree  to  guarantee  the  results  of  its  cruises 
which  it  refused  to  do  because  of  the  known  inaccuracies  of 
cruising.  The  contractor  had  made  its  own  extensive  cruise  of 
the  cut  area  and  determined  the  Forest  Service  estimate  was 
accurate.  When  the  actual  cut  from  the  area  proved  to  be 
considerably  less  than  the  estimates,  the  contractor  brought 
suit  claiming  the  figures  given  were  precise  representations  of 
the  recoverable  timber.  The  court  disagreed  for  several 
reasons.  It  directed  its  attention  first  to  the  language  of 
the  advertisement,  prospectus  and  contract  which  clearly 
evinced  no  intent  to  convey  a  representation  of  an  exact  amount 
of  recoverable  timber.  This  conclusion  was  reenforced  by  the 
industry  and  contractor  experience  that  the  cruise  technique 
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was  inaccurate  which  made  any  belief  that  a  representation  o-f 
exact  quantity  was  intended  unreasonable.  Additionally,  the 
court  also  observed  that  this  was  not  a  case  where  the 
government  had  exclusive  access  to  the  in-formation  which  served 
as  a  basis  -for  the  estimates  as  evidenced  by  the  contractor's 
own  cruise  and,  therefore,  the  case  for  a  representation  was 
further  di 1 uted. 

In  some  respects,  this  case  is  much  like  the  Evere 1 1 
Plywood  and  Door  Corporaton  case  just  discussed  above.  The 
court  in  this  case  used  the  presence  of  disclaimers — the  prefix 
"estimate”  with  the  given  quantities,  the  associated  language 
(which  indicated  the  quantities  were  only  estimates  in  a 
narrative  fashion)  and  the  "no  guarantee"  language  —  in 
resolving  the  dispute  between  the  parties  as  to  whether  a 
representation  of  recoverable  amounts  was  intended  in  the  same 
way  that  the  absence  of  disclaimer  language  was  considered 
important  in  Everett  Plywood  and  Door  Corporation.  Moreover, 
this  case  also  illustrates  how  more  than  one  of  the  factors  of 
dispute  resolution  already  discussed  may  be  combined  to  reach  a 
conclusion.  Here,  the  associated  contractual  language  (the 
disclaimers),  the  relative  access  of  the  parties  to  the 
information  and  the  industry  and  contractor  experience  were  all 
relied  on  in  determining  the  quantity  conveyed  was  not  an  exact 
representation  of  the  recoverable  timber. 

Finally,  prior  dealings  between  the  parties  which 
demonstrate  clearly  that  language  in  a  solicitation  was  not 
meant  to  be  a  representation  has  been  used  in  resolving  whether 
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a  representation  was  conveyed.  The  contract  in  M i crecord 
Corporation  v.  United  States  £693  provided  -for  the  mi  crof  i  Inti  ng 
of  obsolete  engineering  documents.  The  documents  existed  in 
five  sizes  with  the  largest  size  being  cons i derabl y  more 
expensive  to  microfilm  than  the  others.  Although  the 
government  knew  approximately  how  many  total  documents  it  had, 
it  had  only  the  roughest  idea  of  how  many  documents  were  in 
each  size.  This  was  fully  explained  to  all  potential  bidders, 
including  the  plaintiff,  at  a  bidders'  conference  prior  to 
issuance  of  a  solicitation.  When  the  solicitation  was  issued, 
however,  the • governmen t  mistakenly  gave  exact  percentages  for 
each  size.  The  plaintiff  claimed  the  percentages  constituted  a 
representation  such  that  it  was  entitled  to  additional 
compensation  for  having  to  do  more  microfilming  of  the  largest 
size  documents  than  was  listed  in  the  solicitation.  The  Court 
of  Claims  refused  to  divorce  the  figures  in  the  solicitation 
from  the  relevant  factual  background  and  held  that  the  figures 
were  intended  only  to  be  estimates  and  not  exact 
representations  of  the  work  required,  as  the  contractor  well 
knew  from  its  attendance  at  the  conference. 

In  summary,  then,  when  there  is  a  dispute  between  the 
parties  as  to  the  meaning  of  the  language  used  and  whether  it 
conveys  an  actionable  representation,  the  courts  and  boards 
will  use  several  techniques  to  resolve  the  issue  and  arrive  at 
the  parties"  presumed  intent  at  the  time  of  contracting.  The 
techniques  used  to  resolve  the  dispute  include  examination  of 
the  alleged  representational  language  as  well  as  other 
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contextual  contract  language.  Resort  also  may  be  made  to  the 
surrounding  circumstances  including  the  relative  access  of  the 
)  parties  to  the  information  conveyed,  associated  factual 

information  made  available  to  the  contractor  by  the 
governnment,  acts  of  the  parties,  the  contractor  and  industry 
i  experience  and  the  prior  dealings  between  the  parties. 

Oftentimes,  more  than  one  technique  will  be  employed  in  the 
same  case  to  resolve  the  dispute. 

I 
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4.  The  Forms  of  the  Representation 

Having  examined  the  definitional  requirements  of  an 
actionable  represen  tat i on ,  when  and  how  it  is  made  and  the 
techniques  used  by  the  courts  and  boards  to  determine  its 
existence,  the  focus  of  this  section  is  to  examine  the  forms  of 
the  actionable  representation.  A  representation  will  occur  in 
one  of  two  forms;  express  or  implied. 

a.  Express  Representations 

An  express  representation  is  made  when  the  assertion  is 
set  forth  in  the  words  which  comprise  the  communication  to  the 
contractor  with  no  necessity  to  examine  implications.  Examples 
of  express  representations  include  the  buyer's  statement  of  the 
amount  of  clips  being  held  by  the  contractor's  supplier  in  the 
Hyland  Electrical  Supply  Co.  case  and  the  government's 
statement  of  the  amount  of  recoverable  timber  in  the  Everett 
Plywood  and  Door  Corporation  case  both  of  which  were  discussed 
earlier.  Express  representations  arise  in  myriad  factual 
contexts  and  generally  relate  to  either  the  amount  of  work  to 
be  done,  the  conditions  at  the  work  site  or  other  general 
matters  affecting  contract  perf ormance . [ 70 ]  Because  of  the 
nature  of  express  representations,  they  are  normally  easily 
recognized  and  require  no  extended  discussion. 

b.  Implied  Representations 

An  implied  representation  arises  not  from  the  "four 
corners"  of  the  words  which  constitute  the  assertion  as  does  an 
express  represen  tat i on .  Rather,  an  implied  representation  is 
created  from  the  implications  contained  in  the  words  used  by 
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the  government  and  conveyed  to  the  contractor  or  -from  conduct 
of  the  government.  Sometimes  the  words  or  conduct  of  the 
government  are  sufficient  alone  to  give  rise  to  an  implied 
representation;  on  other  occasions,  the  implied  representation 
does  not  arise  unless  the  words  or  conduct  are  coupled  with 
other  facts  known  to  the  parties  or  considered  against  the 
background  of  the  expectations  of  the  parties  to  government 
contracts.  These  facets  of  the  implied  representation  will  be 
considered  in  the  following  discussion. 

Many  times  the  government  will  employ  language,  most 
often  in  the  solicitation  or  contract,  that  is  sufficient  by 
itself  to  imply  the  existence  of  a  fact.  Instances  of  this 
occur  in  factually  varied  situations  and  depend  on  the  language 
that  is  employed.  In  one  case,  for  example,  a  specification 
that  required  a  special  lighting  fixture  to  be  substantially 
the  same  as  items  that  had  been  in  commercial  use  for  not  less 
than  a  year  and  for  which  replacement  parts  could  be  obtained 
impliedly  represented  that  such  a  lighting  fixture  was 
commercially  ava i 1 abl e . C 71 3  Likewise,  in  another  case  the 
contractor  was  to  build  a  jet  engine  test  facility  at  a  naval 
air  station.  His  work  was  hindered  by  an  adjacent  test 
facility  which  when  operated  produced  such  high  noise  levels 
that  work  was  virtually  impossible  at  the  construction  site. 

The  board  found  that  an  incorporation  into  the  contract  by 
reference  of  a  Corps  of  Engineers  safety  manual  that  provided 
for  among  other  things  procedures  for  the  muffling  of  noise 
generated  by  the  government  impliedly  represented  that  the  work 
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site  would  not  be  -flooded  with  excessive  government  caused 
noise. [72]  Other  cases  where  the  words  used  implied  the 
existence  o-f  a  -fact  are  given  in  the  margin.  [733 

The  words  employed  by  the  government  may  take  on 
additional  si  gn  i -f  i  cance  when  added  to  -facts  known  to  both 
parties.  In  another  case,  -for  example,  [743  the  government 
spec  i -f  i  cat  i  on  described  the  item  to  be  supplied  by  manufacturer 
and  catalog  number  or  a  "substantial  equal."  The  designated 
item  had  previously  been  developed  pursuant  to  a  government 
research  and  development  project  and  this  was  known  to  the 
contractor.  The  court  -found  that  the  circumstances  o-f  the 
item's  development  combined  with  the  use  o-f  a  "brand  name  or 
equal"  specification  impliedly  represented  the  brand  name  item 
was  commercially  available  from  the  specified  manufacturer  or 
the  government  possessed  plans  from  which  the  contractor  could 
fabricate  it.  The  court  reasoned  that  since  the  item  had  been 
developed  pursuant  to  a  government  research  and  development 
contract,  the  contractor  could  reasonably  as^-'me  the  government 
knew  the  item  was  available  from  the  designated  manufacturer 
and  this  is  why  it  specified  a  brand  name,  or  had  the  plans  to 
test  the  efficacy  of  a  substitute  and  this  is  why  it  specified 
a  substantial  equal.  Therefore,  when  it  turned  out  the  item 
was  not  commercially  available  from  the  specified  manufacturer 
nor  did  the  government  possess  plans  for  its  manufacture,  the 
contractor  was  entitled  to  its  increased  costs  due  to  obtaining 
the  item  from  an  alternate  source. 

The  words  used  by  the  government  may  create  an  implied 
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representation  not  only  when  they  are  considered  in  the  context 
of  the  facts  known  to  both  parties  but  also  when  they  are 
examined  in  the  context  of  the  expectations  of  the  parties  to 
government  contracting.  The  area  which  best  exemplifies  this 
is  when  the  government  includes  an  estimate  in  the  solicitation 
and  contract  documents.  Estimates  are  frequently  used  in 
requirements  contracts  or  in  contracts  for  the  sale  of 
government  property  such  as  timber  contracts.  In  the  former 
the  estimate  gives  an  approximation  of  the  amount  of  work 
required,  whereas  in  the  latter  it  gives  an  approximation  of 
the  property  to  be  sold. 

The  lead  case  on  estimates  is  Womack  v.  United  States. 
[?5]  The  contract  in  this  case  required  the  making  of  title 
and  usage  plats  for  federal  lands  in  Utah.  The  government 
estimated  that  there  would  be  65,000  title  documents  to  be 
included  in  the  plats  and  that  85%  of  the  plats  would  be 
standard  form.  In  fact,  there  were  over  100,000  documents  of 
which  only  55%  could  be  placed  on  standard  form  plats  thus 
driving  up  the  contractor's  performance  costs.  The  facts 
further  established  that  although  the  estimates  as  to  both  the 
documents  and  the  plats  were  originally  arrived  at  with  due 
care,  by  the  time  of  the  award  the  government  had  access  to 
information  which  revealed  the  figure  as  to  the  documents  was 
erroneous.  The  government  did  not  examine  this  information, 
however,  and  therefore  did  not  apprise  the  plaintiff  of  the 
inaccuracy  of  the  document  estimate.  Under  these 
circumstances,  the  Court  of  Claims  found  an  actionable 
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misrepresentation  as  to  the  document  estimate,  but  not  as  to 
the  standard  plat  estimate,  stating  a  bidder  "is  entitled  to 
rely  on  government  estimates  as  representing  honest  and 
in-formed  cone  1  us  i  ons . "  t  761  The  court  concluded  that  because  o-f 
this  mi srepresentat i on  the  contractor  was  entitled  to  recover 
his  costs  -for  the  unanticipated  work  concerning  the  title 
documents. 

Although  the  court  did  not  expressly  re-fer  to  an 
implied  representation,  it  is  apparent  that  the  actionable 
misrepresentation  it  found  was  predicated  on  an  implied 
representation  that  when  estimates  are  placed  in  the 
solicitation  documents  they  have  been  arrived  at  honestly  and 
with  due  care.  To  put  it  in  other  words,  although  the  court  in 
Ulomack  accepted  the  government's  position  that  the  use  of  an 
estimate  did  not  constitute  a  actionable  representation  as  to 
the  exact  figure  represented,  it  did  find  that  the  use  of  the 
estimate  by  the  government  impliedly  represented  that  certain 
minimum  standards  of  care  and  honesty  were  employed  in  arriving 
at  the  estimates.  Since  the  government  obviously  did  not  use 
due  care  in  arriving  at  the  document  estimate  as  evidenced  by 
the  fact  that  if  it  had  done  so  it  would  have  been  aware  of  the 
estimate's  inaccuracy,  it  was  guilty  of  misrepresentation. 

It  is  appropriate  to  divert  for  a  moment  and  muse  about 
the  genesis  of  the  implied  representation  found  by  the  court  in 
UJomack .  This  implied  representation  is  seemingly  created 
through  the  conjunction  of  the  necessity  of  estimates  to  the 
bidding  process  in  certain  contracts  and  the  government's 


-page  48- 


obligation  to  deal  fairly  and  in  good  faith.  Estimates  are 
used  where  no  exact  figure  exists  as  to  the  work  to  be  done  or 
the  property  to  be  sold,  but  some  approximation  is  required  so 
that  bidders  may  intelligently  bid  and  the  government  has  some 
basis  upon  which  to  evaluate  which  bid  is  most  advantageous  to 
it.  Estimates,  then,  may  be  essential  in  certain  contracts  to 
a  sound  bidding  process.  When  this  is  so,  it  is  the  natural 
expectation  of  the  parties  who  have  been  solicited  to  bid  that 
the  government  in  executing  its  duty  of  dealing  fairly  and  in 
good  faith  will  arrive  at  the  estimates  honestly  and  with 
appropriate  care.  This  combination  of  the  materiality  of  the 
estimates  to  intelligent  contract  formation  and  the 
government's  ethical  obligations  create  the  implied 
representation  found  by  the  court  in  UJomack .  [??] 

These  same  factors  which  gave  rise  to  the  implied 
representation  of  due  care  in  Womack  have  resulted  in  the 
courts  and  boards  finding  other  types  of  implied 
representations  from  the  use  of  estimates.  For  example,  it  has 
been  held  that  not  only  does  the  use  of  an  estimate  imply  due 
care  in  its  calculation,  but  also  guarantees  that  the  estimate 
is  accurate  within  reasonable  1 imi tat i ons. [783  Moreover,  in 
Womack  the  court  held  that  the  use  of  an  estimate  represented 
that  it  was  honestly  made  and  other  decisions  have  found  such 
an  implied  representation  when  the  government  made  consciously 
false  est imates. [79]  Also  recently,  as  discussed  below  in 
connection  with  the  Chemical  Technolooy  case,  it  has  been  held 
that  the  use  of  an  estimate  results  in  an  implied 
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representation  that  all  contingencies  that  might  affect  the 
validity  of  the  estimate  have  been  revealed  to  bidders;  in 
effect,  then,  the  use  of  an  estimate  impliedly  represents  there 
is  no  non-di si cosure  of  superior  knowledge  as  to  the  subject 
matter  to  which  the  estimate  relates. 

The  implied  representations  that  come  from  the  use  of 
estimates  relate  to  two  topics  already  discussed.  The  first  is 
materiality.  Materiality  was  discussed  in  connection  with  the 
actionable  representation  and  it  was  observed  that  to  be 
actionable  a  representation  needed  to  meet  the  test  of 
materiality.  The  Ulomack  decision  reveals  the  concept  of 
materiality  can  have  a  synergistic  relationship  with  concept  of 
representation.  Not  only  must  a  representation  be  material  to 
be  actionable,  but  an  asserted  matter  such  as  an  estimate  may 
be  so  material  to  the  bidding  process  that  its  materiality 
serves  as  a  factor  in  finding  a  representation.  In  this 
regard,  it  has  been  observed  that  the  more  important  the 
estimate  to  the  bidding  process  the  higher  the  standard  of  care 
that  must  be  used  in  arriving  at  the  est imate . C80I  The  second 
topic  previously  discussed  was  the  presence  of  an  estimate  in 
the  bidding  or  contract  documents  and  its  relevancy  to  the 
settlement  of  disputes  between  the  parties  as  to  whether  a 
representation  was  conveyed.  It  was  noted  that  the  courts  and 
boards  will  normally  presume  that  the  government  intended  an 
estimate  contained  in  these  documents  to  be  a  representation  of 
some  kind;  otherwise  the  government  would  have  deleted  it.  The 
government  has  at  times  argued  that  as  the  figure  used  is 
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prefaced  with  the  word  "estimate,1*  and  is  sometimes  further 
disclaimed  by  other  contract  language,  no  representation  of  any 
kind  was  intended. £81 3  The  courts  and  boards  are  reluctant  to 
accept  that  the  estimates  haue  been  included  in  the 
solicitation  and  contract  documents  for  no  purpose, 
particularly  where  they  are  material  to  the  bidding  process. 
Consequently,  they  strive  to  find  a  sensible  reason  for  the 
presence  of  the  estimates  by  the  creation  of  implied 
representations  in  connection  with  the  use  of  estimates  of  due 
care,  honesty,  reasonable  accuracy  arid  disclosure  of 
contingencies.  In  effect,  they  accept  the  governmen t ' s 
position  that  the  estimates  are  not  representations  of  precise 
amounts  but  do  not  accept  the  suggestion  they  are  wholly 
meaningless.  Instead,  the  practical  necessity  for  estimates  in 
certain  contracts  is  given  due  recognition  through  the  implied 
representations  they  carry. 

An  implied  representation  may  be  created  not  only  by 
words,  words  and  surrounding  facts  or  words  when  coupled  with 
the  expectations  attendant  to  the  formation  of  government 
contracts,  but  also  through  the  conduct  of  the  government. 

L.U).  Foster  v.  United  States  discussed  earlier  is  a  good 
example  of  this  point.  There  an  implied  representation  was 
created  from  the  prior  contractual  dealings  of  the  parties. 

Two  other  situations  of  implied  representations  being  created 
by  conduct  occur  when  the  government  chooses  to  reveal  only 
part  of  the  relevant  and  associated  information  it  possesses 
and  when  it  chooses  a  manner  of  contracting. 
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In  regard  to  the  -first  situation,  cases  arise  where  the 
government  represents  part  of  the  information  it  possesses 
while  witholding  other  relevant  and  associated  information 
without  informing  bidders  of  the  existence  of  this  other 
information.  This  has  taken  place  with  some  frequency  in 
construction  contracts  where  the  government  has  made  borings  to 
determine  the  subsurface  conditions  and  then  reported  only 
partially  the  boring  results. [821  However,  this  phenomena  is 
not  restricted  to  construction  contracts  as  the  following  case 
shows . 

Recently,  in  Chemical  Technolooy.  Inc,  v.  United 
States .  C831  the  effect  of  partial  disclosure  was  examined  in 
the  context  of  a  contract  for  mess  services  at  a  military 
dining  facility.  The  contract  was  a  requirements  contract 
which  set  forth  in  the  solicitation  the  estimated  number  of 
meals  per  month.  The  estimated  meals  did  not  include 
calculations  for  the  number  of  reservists  doing  annual  two-week 
training  because  of  the  uncertainty  at  the  time  of  the 
sol i c i tat i on ' s  preparation  whether  any  of  these  reservists 
would  be  required  to  do  their  training  at  the  installation. 

The  solicitation  also  did  not  attempt  to  inform  prospective 
bidders  in  any  fashion  of  the  possibility  two-week  reservists 
might  have  to  be  fed  if  their  training  occurred  at  the 
installation.  The  solicitation  did  specifically  reference  and 
include  the  feeding  of  weekend  reservists.  Actual  performance 
of  the  contract  required  meal  service  for  several  groups  of 
two-week  reservists. 
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The  Court  of  Claims  ■found  the  contractor  was  entitled 


to  an  equitable  adjustment  for  the  unexpected  additional  cost 
associated  with  feeding  the  two-week  reservists  under  two 
theories.  First,  it  extended  the  Womack  implied  representation 
to  include  an  implied  representation  that  in  preparing  the 
estimates  the  government  had  included,  or  at  least  revealed  to 
bidders,  all  contingencies.  Since  the  government  did  not 
reveal  to  bidders  the  possibility  of  having  to  feed  two-week 
reservists  or  include  this  contingency  in  its  estimates,  it 
misrepresented  the  actual  facts.  Second,  and  most  germane  to 
the  current  discussion,  the  court  determined  that  by  including 
and  making  specific  reference  in  the  solicitation  to  the 
weekend  reservists,  without  any  mention  of  two-week  reservists, 
the  government  impliedly  represented  that  it  had  included 
calculations  for  all  reservists  which  again  misrepresented  the 
actual  facts: 

Additionally,  by  failing  to  disclose  the 
possibility  of  2-weeks'  reservist  training  to  the 
contractor,  the  Government  not  only  failed  to 
disclose  all  of  the  relevant  facts  to  the 
contractor .. .but  the  government  may  have  actually 
misled  the  contrac tor . . . .By  footnoting  the  Meal  Hours 
and  Estimated  Number  of  Meals  section  of  the  IFB  with 
an  adjustment  of  meal  hours  for  weekend 
reserv i sts. . . the  preparers  may  have  impliedly 
represented  that... the  information  on  all  reservist 
training  <  i  .  e  .  .  including  2-weeks'  active  duty  for 
training)  was  available  to  and  used  by  the 
preparers. 1 843 


The  effect  of  revealing  only  a  "half  truth*  as  in 
Chemical  Technolooy  by  mentioning  the  weekend  but  not  the 
two-week  reservists  is  to  make  an  implied  representation  that 
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*1 1  relevant  information  has  been  revealed.  This  implied 
representation  arises  from  the  conduct  of  the  government  in 
revealing  some  relevant  information  without  advising  bidders 
other  relevant  information  exists.  The  natural  assumption  of 
bidders  in  these  circumstances  is  that  the  government  has  made 
full  disclosure  of  all  related  information  since  it  has 
undertaken  to  reveal  some  relevant  information  and  has  placed 
no  qualification  on  its  disclosure  to  the  effect  that  it  is 
only  partial  or,  alternatively,  attempted  to  make  reference  to 
where  the  remainder  of  the  relevant  informaton  may  be  found  as 
occurred  in  Flippin  Materials  Co.  v.  United  States  discussed 
above.  This  assumption  is  only  reenforced  by  the  government's 
obligation  to  deal  fairly  and  in  good  faith  with  its  bidders 
which  means  bidders  do  not  expect  and  are  not  prepared  for  any 
government  sleight-of-hand  through  revelations  of  only 
half-truths.  In  effect,  then,  this  type  of  implied 
representation  states  that  there  is  no  non-disclosure  of  other 
relevant  information. 

An  implied  representation  through  conduct  may  also  be 
created  by  the  manner  which  the  government  chooses  to  conduct 
its  contracting.  The  best  example  of  this  is  the  Armed 
Services  Board's  decision  in  Johnson  Electronics.  Inc.  1853 
The  contract  in  this  case  was  for  the  manufacture  and  supply  of 
radio  power  units  and  modification  kits.  The  contract  was  let 
on  a  small  business  set  aside  basis,  was  an  advertised 
production-type  contract  and  contained  a  short  delivery  time 
for  the  articles.  The  government  did  not  reveal  to  the  bidders 
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that  the  items  called  ■for  were  not  within  the  current  state  of 

the  art  but,  instead,  would  require  extensive  research  and 

development  prior  to  production.  The  contractor  found 

performance  of  the  contract  was  beyond  its  means  and  was 

subsequently  default  terminated.  The  board  overturned  the 

default  termination  finding  that  the  manner  in  which  the 

contract  was  let  impliedly  represented  that  it  was  a  standard 

production  contract  which  required  no  extraordinary  research 

and  development  efforts: 

Viewed  in  the  light  of  what  the  Invitation  for 
Bids  represented  both  affirmatively  and  tacitly,  we 
think  it  fair  to  conclude  that  the  parties  assumed 
that  the  contract  could  be  performed  by  a  small 
bus i ness . . . . I t  is  significant  that  the  time 
originally  allowed  for  the  design  and  manufacture  of 
first  articles  was  90  days,  which  would  not  permit  of 
an  extended  research  and  design  period.  Production 
and  not  design  was  the  basic  commodity  called  for  by 
|  this  contract.  We  can  find  no  notice  in  this 

contract  that  it  was  intended  to  call  for  a  major 
design  effort,  virtually  if  not  actually  a 
break-through  in  the  existing  state  of  the  art. 

Especially  does  an  advertised  production  contract 
form,  set  aside  as  it  was,  serve  no  such  notice. 

...[The  Government ' s3  advertising  this  procurement 
on  a  fixed-price,  production  contract,  set-aside 
basi s. . .mi  si ed  the  bidder  into  a  task,  the 
proportions  of  which  it  could  not  reasonably  have 
ant i c i pated. I 84J 


Under  the  circumstances,  therefore,  this  implied  representation 
misled  the  contractor  into  accepting  a  contract  it  was  not 

capable  of  performing  and  the  default  was  found  to  be  for 

causes  not  within  the  control  of  the  contractor  as  that  term  is 

used  in  the  default  clause. [873 
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5.  The  Actionable  Representation  and  the  Creation  of 
UJarrant  i  es 


w 

I 


One  of  the  most  difficult  and  least  clearly  explained 

facets  of  affirmative  misrepresentation  is  its  interface  with 

contractor  recovery  under  a  theory  of  warranty.  An  often  cited 

definition  of  a  warrantyC883  is  that  given  by  the  Court  of 

Claims  in  Dale  Construction  Co.  v.  United  States; 

In  essence  a  warranty  is  an  assurance  by  one  party  to 
an  agreement  of  the  existence  of  a  fact  upon  which 
the  other  party  may  relyj  it  is  intended  precisely  to 
relieve  the  promisee  of  any  duty  to  ascertain  the 
facts  for  himself.  Thus,  a  warranty  amounts  to  a 
promise  to  indemnify  the  promisee  for  any  loss  if  the 
fact  warranted  becomes  untrue. £893 

Likewise,  in  Everett  Plywood  and  Door  Corporation  v.  United 
States .  discussed  above,  the  court  adopted  the  formulation  of 
warranties  set  forth  in  the  Uniform  Commercial  Code,  Section 
2-313,  which  states  that  an  express  warranty  is  created  by 
*£a3ny  affirmation  of  fact... made  by  the  seller  to  the  buyer 
which  relates  to  the  goods  and  becomes  part  of  the  basis  of  the 
bargai n . ..."  1903 

The  Dale  Construction  Co.  holding  that  a  warranty  is 
created  by  "an  assurance ...  of  the  existence  of  a  fact"  or  the 
Everett  Plywood  and  Door  Corporation  holding  that  a  warranty  is 
created  by  an  "affirmation  of  fact"  convey  effectively  the  same 
thing — an  assertion  of  fact  will  create  a  warranty . 1 91 3  As  one 
leading  treatise  writer  says,  "£t3he  representation  of  fact 
which  induces  a  bargain  is  a  warran ty . " C 923  Both  formulations 
in  these  cases  also  seem  to  recognize  that  the  assertion  must 
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be  material,  i  .  e .  .  reasonably  induce  reliance  ("existence  of 
fact  upon  which  the  other  party  may  rely"  versus  "becomes  part 
of  the  bargain")  and  be  directed  at  the  party  who  relies 
("assurance  by  one  party.. .of  the  existence  of  a  fact  upon 
which  the  other  party  may  rely"  versus  "by  the  seller  to  the 
buyer").  A  representation  of  fact  intended  for  the  party  who 
relies  and  which  is  material,  therefore,  will  create  a 
warranty;  this  same  representation  of  fact,  as  was  discussed 
above  regarding  the  actionable  representation,  is  also  the 
nucleus  for-  affirmative  misrepresentation.  Affirmative 
misrepresentation  and  warranty  as  theories  intersect,  then,  at 
the  representational  element. 

The  relationship  between  affirmative  misrepresentation 
and  warranty  as  theories  of  recovery  may  be  more  fully  explored 
through  an  examination  of  the  contrasting  opinions  on  similar 
facts  of  the  Court  of  Claims  in  Gil  bane  Buildino  Company  v. 
United  States  [93]  and  Merr i t t-Chaoman  &  Scott  Corporation  v. 

Un i ted  States  [94].  The  contract  in  the  former  case  was  for 
the  construction  of  a  transit  shed  on  government  property  which 
at  the  time  of  contract  signing  was  under  water.  It  was 
provided  that  another  contractor  was  to  dredge  from  the 
Atlantic  Ocean  and  fill  in  the  site.  The  dredging  contractor 
was  held-up  in  his  work  because  of  unforeseen  weather  problems 
which  delayed  Gilbane's  access  to  the  site  for  approximately 
six  months.  Gilbane  sought  delay  damages  alleging  the  contract 
specification  providing  "the  site  [will  be!  available  to 


commence  the  work  specified  under  this  contract  on  November  22, 
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1954"  amounted  to  a  warranty  the  site  would  be  available  on 
that  date.  The  court  disagreed  with  this  contention  -finding 
this  represen  tat i on  did  not  amount  to  a  "guarantee"  the  site 
would  be  available  at  the  specified  time.  The  court  relied  on 
other  contract  provisions  which  contemplated  that  there  may  be 
delays  in  the  site  availability  and  also  on  the  nature  of  the 
fill  work  which  was  very  susceptible  to  interference  by 
inclement  weather  in  concluding  the  parties  did  not  intend  for 
the  specification  language  to  be  a  guarantee  of  site 
availability.  On  the  other  hand,  in  Merr  i  t  t-Chapman  6c  Scott 
Coroorat i on  the  court  found  a  contract  specification  which 
provided  that  site  availability  "which  will  be  about  1  December 
1965“  did  amount  to  a  guarantee.  Here,  the  contract  was  for 
excavation  as  part  of  a  river  navigational  project.  Part  of 
the  excavation  was  in  an  ar'-a  which  was  bisected  by  a  state 
highway.  The  navigational  project  required  that  the  government 
construct  an  alternate  highway  and,  once  this  was  completed, 
the  excavation  contractor  could  begin  excavation  at  the  site  of 
the  old  highway.  The  project  also  required  that  the  material 
excavated  be  deposited  on  nearby  private  land  by  a  deadline 
which  the  private  landowner  had  set.  In  short,  the  entire 
project  was  a  phased  arrangement  with  excavation  required  to  be 
completed  by  a  certain  date  because  of  the  dumping  deadline  and 
excavation  depending  on  the  completion  of  the  alternate  highway 
and  the  consequent  site  availability.  The  highway  contractor 
was  delayed  in  constructing  the  alternate  highway  which  delayed 
site  access  by  the  excavating  contractor  for  nearly  six  months. 
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Under  these  circumstances,  the  court  -found  that  the  words  in 
the  specification  amounted  to  a  guarantee  or  a  warranty  of  site 
availability  thereby  entitling  the  excavation  contractor  to 
recovery  for  its  delay  costs.  Of  particular  importance  was  the 
phased  nature  of  the  project  which  convinced  the  court  that  the 
parties  must  have  intended  the  specification  language  to  be  a 
warran  ty . 

These  two  cases  provide  two  significant  lessons 
regarding  the  relationship  of  affirmative  misrepresentation  and 
warranty  as  theories  of  contractor  recovery.  First,  the 
essence  of  warranty  is  a  guarantee  that  something  is  so  or  will 
be  so  at  a  certain  point  in  the  future.  It  has  already  been 
observed  that  a  material  representation  of  fact  which  serves  as 
the  basis  for  affirmative  misrepresentation  will  also  create  a 
warranty.  It  follows,  therefore,  that  this  must  be  because  the 
material  representation  of  fact  conveys  a  guarantee  that  the 
fact  represented  is  so.  In  part  la  of  this  section,  it  was 
stated  that  the  representation  of  fact  which  serves  as  the 
basis  for  an  actionable  representation  is  "a  statement  with 
certainty,  without  qualification,  of  the  present  existence  of 
some  matter."  When  a  representation  is  made  in  such  a  manner, 
it  impliedly  carries  a  guarantee  the  fact  represented  is  so; 
otherwise,  the  maker  of  the  representation  would  be  expected  to 
qualify  the  representation  in  some  manner.  Secondly,  the 
concept  of  warranty  is  broader  than  the  concept  of  the 
actionable  representation  as  used  in  misrepresentation.  For 
example,  the  passage  just  quoted  from  part  la  also  emphasizes 
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the  actionable  representation  must  relate  to  a  matter  already 
in  existence.  In  other  words,  an  actionable  representation  is 
not  made  when  it  relates  to  the  existence  of  some  future  matter 
which  is  not  already  in  existence  at  the  time  the 
representation  is  made.  A  warranty,  however  as  Merr i t-Chapman 
&  Scott  Corporation  illustrates,  may  be  created  when  a 
guarantee  is  made  that  a  fact  not  presently  in  existence  will 
be  so  at  a  specified  future  time.  Therefore,  although  a 
representation  of  existing  fact  which  serves  as  the  nucleus  for 
affirmative  misrepresentation  will  also  create  a  warranty,  it 
is  not  the  exclusive  means  by  which  a  warranty  may  be  created 
and  a  warranty  may  exist  as  to  any  matter  which  the  government 
chooses  to  guarantee.  Warranty  as  a  theory  of  recovery,  then, 
may  lie  in  circumstances  in  which  affirmative  misrepresentation 
will  not . 

Affirmative  mi srepresentat i on  and  warranty  also  differ 
as  theories  in  the  requirement  of  culpability.  The  discussion 
below  in  the  section  on  culpability  will  demonstrate  that  an 
affirmative  misrepresentation  is  not  actionable  unless  the 
representation  is  made  with  the  intent  to  deceive,  knowledge  of 
its  falsity  or  made  with  gross  negligence,  recklessness  or 
without  due  care  as  to  its  accuracy.  This  requirement  of 
culpability  is  not  a  necessary  element  of  warranty.  In  Dal e 
Construe  t i on  Co . .  for  example,  the  contract  was  for  the 
replacement  of  a  water  main  on  a  military  installation.  The 
contractor  needed  to  work  on  one  section  of  pipe  and  requested 
of  the  post  engineer  that  the  water  be  shut  off;  a 
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representative  of  the  engineer's  office  in  turn  directed  the 
city  water  department  to  shut  off  the  supply  of  water  to  the 


pipe.  The  following  day  when  the  contractor  was  told  by  the 
engineer's  office  the  water  had  been  shut  off  he  began  to  dig 
in  the  area  of  the  pipe.  In  fact,  the  water  had  not  been  shut 
off  and  water  gushing  from  the  cracked  pipe  flooded  the 
worksite.  In  finding  the  contractor  was  entitled  to 
compensation  for  its  loss  upon  a  warranty  theory,  the  court 
observed,  "the  record  clearly  establishes  that  the  post 
engineer  was  not  at  fault  in  this  incident."  [ 95 ]  Similarly, 
in  Everett  Plywood  and  Door  Corporation,  after  finding  a 
representation  as  to  the  amount  of  recoverable  timber  had  been 
made  and  that  it  amounted  to  a  warranty,  the  court  stated: 

This  analysis  and  conclusion  reached  are  fully 
consistent  with  and  supported  by  the  rulings  of  this 
court  that  material  representations  in  the 
government's  plans  and  specifications,  upon  which  the 
contractor  justifiably  relies,  in  the  absence  of  a 
caveat  regarding  verification  of  the  facts 
represented,  amount  to  a  warranty,  and  the  contractor 
is  entitled  to  recover  damages  caused  by  the 
incorrectness  of  such  representations,  i rresoec  t i ve 
of  the  oood  faith  with  which  they  were  made.  1961 


The  appropriate  question  to  address  at  this  point  is  if 
both  affirmative  misrepresentation  and  warranty  as  theories  of 
contractor  recovery  are  available  when  a  material 
representation  of  fact  is  made,  what  determines  which  theory 
will  be  used  in  deciding  a  case.  The  courts  and  boards  have 
rarely  addressed  this  question  and  a  firm  answer  is  not  readily 
available  from  their  decisions.  In  fact,  the  decisions  most 
frequently  confuse  rather  than  aid  analysis.  For  example,  in 
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I 


rr i son-Knudsen  CaL  v .  Uni  ted  States  the  court  found  that  the 


representation  made  was  a  warranty  but  then  proceeded  to  use 
standard  misrepresentation  analysis  including  an  examination  of 
cul pabi 1 i ty . £97]  In  other  cases,  the  plaintiffs  brought  their 
lawsuits  on  a  misrepresentation  theory  but  the  court  elected  to 
decide  the  case  on  a  warranty  theory  without  exp  1 anat i on . £ 983 
The  confusion  in  selecting  between  affirmative 
misrepresentation  and  warranty  theory  when  a  material 
representation  of  fact  is  involved  exists  in  jurisdictions 
other  than  government  contracts.  For  example,  one  leading 
article  observes  in  regard  to  this  issue  that  "in  some 
instances  the  decisions  seem  to  defy  attempts  to  bring 
consistency  and  clarification  to  this  branch  of  the  law"E993, 
and  a  well  known  treatise  states  "EtJhat  the  law  of 
misrepresentation  as  laid  down  in  a  classic  case  EDerry  v. 

Peek,  14  AC  337  <1889),  requiring  a  fraudulent  intent]  is 
hopelessly  inconsistent  with  the  law  governing 
misrepresentation  when  relied  on  as  the  basis  of  warranty  or 
estoppel  Ewhich  require  no  showing  of  culpability]  can  hardly 
be  denied" £  100  3 . 

In  only  one  government  contracts  case,  Aerojet  General 
Corp .  v.  United  States,  discussed  above,  has  a  court  attempted 
to  provide  some  guidelines  as  to  when  misrepresentation  or 
warranty  theory  might  be  applicable  to  decide  a  case.  In 
addition  to  the  report  that  the  plaintiff  found  in  the  files  of 
the  target  company,  both  oral  and  written  represen  tat i ons  were 
made  by  government  officials  to  the  plaintiff  that  the  target 
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company  was  on  time  and  budget.  With  respect  to  the 
allegations  of  misrepresentation,  the  court  observed  that  two 
"lines  of  decisions  hold  the  Government  liable  either  as  an 
absolute  warrantor  of  its  specifications  and  representat i ons 
or,  sometimes,  for  lack  of  appropriate  due  care  toward  the 
other  contracting  party. "[1011  In  choosing  which  approach  to 
select  in  this  case,  the  court  noted  that  the  plaintiff  did  not 
occupy  the  same  position  as  the  plaintiffs  in  either  line  of 
decision  since  it  had  not  been  solicited  by  the  government  to 
do  the  contract  work  nor  did  the  represented  information 
"concern  the  scope  of  the  contract  work  or  the  specifications 
or  any  obligation  of  the  [government]  under  the  contract  with 
[the  target  company] ."[ 1 02]  The  effect  of  this  lack  of 
"standing"  was  explained: 

In  this  situation,  we  think  that  defendant  did  not 
warrant  or  guarantee  the  information  sought  by  and 
supplied  to  Aerojet;  at  the  most,  the  Government 
would  have  to  exercise  reasonable  due  care,  in  the 
circumstances,  toward  plaintiff.  To  impose  the 
higher  requirement  is  to  equate  plaintiff  with 
successful  bidders  who  can  in  normal  course 
rightfully  and  reasonably  expect  that  the 
Government's  authorized  and  positive  representations 
as  to  work,  conditions,  or  specifications  should  be 
accepted  at  face  value  and  without  further  inquiry. 
Ordinarily  both  the  procuring  agency  and  the 
contractor  <or  about-to-be  contractor)  are  intimatley 
interested  in  the  accuracy  of  the  warranted 
information  which  directly  concerns  the  performance 
of  the  work .[103] 


The  court  then  proceeded  to  resolve  the  contractor's  claims  of 
false  representations  using  the  due  care  standard  of 
misrepresentation,  not  warranty,  theory. 

The  court's  decision  in  Aero.iet  General  clearly 
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establishes  that  warranty  theory  will  not  be  used  when  the 
representation  is  made  to  an  unsolicited  contractor  and  does 
not  relate  to  the  contract  work;  in  these  circumstances, 
misrepresentation  theory  is  the  available  remedy.  The  language 
quoted  above  from  Aerojet  General  also  strongly  indicates  the 
court's  preference  to  employ  warranty  theory  to  the  exclusion 
of  misrepresentation  whenever  a  solicited  contractor  is 
involved  and  the  representation  relates  to  the  contract  work. 
The  ambiguity  of  the  decision  is  that  it  did  not  repudiate  that 
line  of  cases  it  specifically  recognized  as  existing  which 
utilized  misrepresentation  analysis  when  a  solicited  contractor 
and  a  representation  as  to  contract  work  was  involved. 
Therefore,  while  Aerojet  General  stands  for  the  proposition 
that  warranty  theory  is  not  applicable  when  the  representation 
is  made  to  an  unsolicited  contractor  and  does  not  relate  to 
work  under  the  contract,  it  does  not  unequivocally  stand  for 
the  proposition  that  warranty  theory  will  be  used  to  the 
exclusion  of  affirmative  misrepresentation  when  the 
representation  is  made  to  a  solicited  contractor  and  does 
relate  to  the  contract  work.  In  this  latter  circumstance,  both 
affirmative  misrepresentation  and  warranty  are  available 
theories  although  warranty  theory  appears  to  be  judicially 
preferred. t 1043 

The  question  remains,  then,  what  criteria  determine 
whether  warranty  or  misrepresentation  theory  will  be  used  as 
the  basis  of  decision  when  both  are  available,  that  is  when  a 
material  representation  of  fact  concerning  the  contract  work  is 
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made  to  a  solicited  contractor.  There  are  at  this  point  in  the 
decisional  law  no  clear  answers  but  only  a  couple  o-f 
discernible  -factors  which  can  be  said  to  influence  the 
selection. 

One  factor  which  influences  the  selection  is  the  theory 
of  recovery  that  a  plaintiff  elects  as  the  basis  for  his 
lawsuit.  From  what  can  be  gleaned  from  the  decisional  law 
regarding  the  pleadings,  it  appears  plaintiffs  frequently 
assert  a  warranty  arising  from  a  material  representation  of 
fact  as  their  theory  of  recovery . t 1053  This  is  understandable 
since  warranty  theory  from  the  contractor's  standpoint  is  the 
most  beneficial  theory  as  there  is  no  requirement  to  show 
government  culpability.  There  are  other  cases,  seemingly  less 
frequent  however,  where  the  contractor  elects  to  assert 
misrepresentation  theory. [1063  Why  this  is  so  when  warranty 
theory  is  clearly  more  beneficial  is  uncertain.  The  best 
explanation  probably  is  that  offered  earlier  which  is  that  no 
decision  has  seriously  undertaken  to  explain  the  interface 
between  warranty  and  misrepresentation  theory  and  the  relative 
advantage  of  selecting  warranty  over  misrepresentation  theory; 
therefore,  the  benefits  of  theory  selection  are  most  likely 
obscure  to  many  plaintiffs.  Irrespective  of  what  explains 
theory  selection,  when  a  party  brings  a  lawsuit  on  the  basis  of 
one  theory,  the  courts  and  boards  are  usually  reluctant  to 
employ  another  theory  as  the  grounds  for  recovery.  There  are 
exceptions  to  this  rule,  however,  but  the  exceptions  seem  to 
favor  the  selection  of  warranty  over  misrepresentation  theory. 
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For  example,  in  some  cases,  as  noted  earlier,  misrepresentation 
was  alleged  as  the  theory  of  recovery  but  the  courts  employed 
warranty  analysis.  This  is  most  likely  explained  by  the 
judicial  preference  already  noted  in  conjunction  with  the 
discussion  of  the  Aeroj e t  decision  to  utilize  warranty  theory 
when  a  representation  concerning  contract  work  is  made  to  a 
solicited  contractor. 

This  judicial  preference  for  warranty  theory  is  a 
second  influencing  factor  then.  It  appears  to  explain  in  part 
the  number  of  cases  which  refer  to  the  creation  of  warranties 
through  representations.  These  cases  all  concern  solicited 
contractors  and  the  representations  relate  to  work  under  the 
contract .C 1071  Generally,  the  representation  which  creates  the 
warranty  in  these  cases  is  contained  in  the  contract  plans, 
drawings,  specifications,  or  other  documents  although  as  Dal e 
Construction  Co.  illustrates  a  warranty  may  arise  from  an  oral 
representation  after  award.  This  judicial  preference  for 
warranty  theory  when  a  representation  regarding  contract  work 
is  made  to  a  solicited  contractor  would  also  be  in  accord  with 
the  two  authorities  quoted  earlier  in  regard  to  this  subject 
both  of  which  take  the  position  warranty  theory  should  be 
employed  whenever  a  "statement  related  to  a  matter  of  business 
in  regard  to  which  action  was  to  be  expected”! 1081  is  made. 

This  factor  of  judicial  preference  should  give  way,  however,  to 
a  firm  expression  by  a  plaintiff  that  he  has  consciously 
intended  to  bring  his  case  on  misrepresentation  theory  and  does 
not  desire  to  pursue  recovery  on  any  other  basis.  This  is 
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implicit  in  the  adversary  system  which  recognizes  the  right  of 
the  moving  party  to  select  his  cause  of  action  and  the  right  of 
the  defending  party  to  due  notice  of  what  he  must  defend 
aga i nst . 

In  conclusion,  both  plaintiff  theory  selection  and  a 
judicial  preference  for  warranty  theory  influence  the  process 
seemingly  in  favor  of  the  use  of  warranty  theory  to  the 
exclusion  of  misrepresentation  theory. 

The  current  relationship  between  affirmative 
misrepresentation  and  warranty  theory,  then,  is  murky.  In 
practice,  the  courts  are  most  likely  to  use  warranty  theory 
when  judging  material  representations  of  fact  made  to  solicited 
contractors  regarding  contract  work  unless  a  contractor  brings 
his  case  on  misrepresentation  theory  and  insists  on  this  theory 
as  his  exclusive  basis  for  recovery.  This  is  unlikely  to  occur 
since  warranty  theory  is  more  beneficial  to  a  contractor.  This 
tends  to  relegate  misrepresentation  as  a  viable  theory,  with 
the  exception  of  the  area  of  estimates  which  will  be  discussed 
more  momentarily,  to  those  rare  instances,  such  as  in  Aerojet 
General .  where  standing  does  not  exist  to  assert  the  more 
beneficial  theory  of  warranty.  This  may  be  appropriate  under 
modern  contract  law  which  gives  a  broad  bredth  to  warranties 
and  under  the  current  law  of  government  contracts  which  holds 
the  government  to  be  a  warrantor  of  those  matters  set  forth  in 
the  contract  plans,  specifications,  drawings  or  other 
documents. C 1091  Moreover,  the  role  of  affirmative 
misrepresentation  has  been  further  truncated  by  its 
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relationship  with  the  Differing  Site  Conditions  clause  which 
will  be  examined  at  greater  length  later  in  this  paper. 

Suffice  it  to  say  at  this  point  that  a  great  many  cases  which 
could  be  brought  under  an  af  f  i  rmat  i  ve  misrepresentation  theory 
in  construction  contracts  are  asserted  instead  under  the 
Differing  Site  Conditions  clause  which  is  itself  a  form  of 
express  government  warranty.  The  most  significant  current  role 
for  affirmative  misrepresentation  remains  in  the  area  of 
estimates  which  has  been  discussed  above  in  the  section  on 
forms  of  represen  tat i ons . 1 1 10 3 

In  summary,  the  role  of  misrepresentation  in  current 
government  contracting  has  been  severely  circumscribed  by  a 
combination  of  plaintiffs'  frequent  election  to  assert  warranty 
theory  when  a  material  representation  of  fact  regarding 
contract  work  has  been  made  to  a  solicited  contractor,  a 
judicial  preference  to  employ  warranty  theory  under  these 
circumstances  and  the  effect  of  the  Differing  Site  Conditions 
clause.  Misrepresentation  remains  viable  only  in  those  few 
cases  where  a  contractor  elects  to  assert  it  and  insists  upon 
it  as  his  basis  for  recovery,  where  the  contractor  does  not 
have  standing  to  assert  warranty  theory  or  where  estimates  are 
involved.  Affirmative  misrepresentation  is  a  hoary  creature  of 
the  early  common  law  which  has  most  likely  been  overcome  in 
large  part  by  modern  government  contract  practice  and  theory. 

The  interface  of  warranty  and  misrepresentation  theory 
also  provides  one  of  the  starkest  contrasts  between 
misrepresentation  and  non-disclosure  of  superior  knowledge. 
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Non-disclosure  of  superior  knowledge  does  not  involve  any 
representational  element  as  the  discussion  below  in  Chapter  2 
will  demonstrate.  There  is,  consequently,  no  inter-face  with 
warranty  theory.  Since  non-disclosure  of  superior  knowledge 
and  warranty  operate  in  respective  fields,  non-disclosure  of 
superior  knowledge  retains  its  vitality  and  remains  today  as  a 
frequently  asserted  theory  of  contractor  recovery. 
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C .  The  Falsity  of  the  Representation 

One  of  the  most  obvious  elements  of  affirmative 
misrepresentation  is  that  the  governmen t ' s  representation  must 
be  -false.  Falsity  i «.  established  when  it  is  shown  that  the 
representation  is  not  in  accord  with  the  actual  facts. till! 

This  is  resolved  by  the  courts  and  boards  largely  as  a  question 
of  factC112]  and  the  burden  of  proving  this  is  on  the 
plaintiff .[ 1 133  This  burden  is  normally  not  too  difficult 
since  the  circumstances  of  contract  performance  usually  clearly 
establish  the  disparity  between  what  was  represented  and  the 
actual  facts  encountered  such  that  both  parties  are  satisfied 
by  the  empirical  evidence  that  the  representation  is  false. 
Sometimes,  however,  the  government  is  not  satisfied  its 
representation  is  false  and  the  contractor  has  been  put  to  his 
burden  of  proof. Cl  14]  On  occasion,  contractors  have  had  to 
resort  to  expert  testimony  to  establish  the  falsity  of  the 
representation.  For  example,  in  one  case  where  the  government 
represented  that  the  worksite  in  the  far  Pacific  was  "well 
outside  the  normal  typhoon  zone,"  the  plaintiff  was  required  to 
call  his  own  expert  to  testify  that  such  a  statement  was  not  in 
accord  with  then  known  me terol og i cal  facts. Cl  15] 

Perhaps  the  consistently  most  difficult  area  for-  a 
contractor  to  carry  his  burden  of  showing  the  falsity  of  a 
representation  is  with  estimates  since  the  courts  and  boards 
have  taken  the  position  that  a  mere  unexplained  discrepancy, 
even  a  large  discrepancy,  between  the  estimate  and  the  actual 
amount  does  not  establish  a  breach  of  the  implied 
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representations  of  due  care,  honesty,  reasonable  accuracy  or 
disclosure  of  con t i ngenc i es . [ 1 1 63  Instead,  the  contractor  must 
establish  by  specific  evidence  how  the  government  breached  its 
implied  representations.  This  at  times  is  a  difficult  burden 
since  the  nature  of  this  proof  mostly  entails  access  to 
internal  government  processes  and  files  and  government 
witnesses  and  many  times  concerns  matters  of  judgment  in  making 
the  estimate  over  which  reasonable  men  can  differ. Cl  17] 

Other  than  in  the  area  of  estimates,  the  element  of 
falsity  does  not  engender  much  dispute  and  consequently,  it 
along  with  the  elements  of  causation  and  damages  discussed 
below,  are  the  least  litigated  areas  in  affirmative 
misrepresentation.  Once  a.  representation  has  been  shown  to  be 
false,  there  is  a  "misrepresentation."  At  this  point,  however, 
the  misrepresentation  is  not  actionable  since  the  remaining 
e 1  erne  n  t  s  be  1 ow  mu  s t  be  established. 

0 . .  6o v e r nme n  t  Culpability  i n  M  ak i no  the  Mi srepre se n  t a t i on 
To  establish  an  actionable  affirmative 
misrepresentation,  it  is  not  sufficient  that  the  contractor 
merely  shows  a  false  representation.  He  must  also  demonstrate 
that  the  government  was  culpable  in  making  the 
misrepresentation.  This  was  establ i shed  early  in  the 
decisional  law  by  Midland  Land  and  Improvement  Co.  v.  United 
States.  Cl  18]  The  contract  in  this  case  was  for  dredging  a 
river.  The  contractor  alleged  it  encountered  material  more 
difficult  to  dredge  than  the  government  borings  showed  and 
brought  suit  based  upon  misrepresentation.  The  Court  of  Claims 


rejected  the  misrepresentation  claim  -finding  that  the  borings 
accurately  reflected  the  area  to  be  dredged  and  that  the 
contractor  was  not  misled  in  any  event  because  o-f  knowledge  he 
already  had  regarding  conditions  at  the  dredging  site.  The 
court  also  stated,  however,  in  regard  to  the  boring  logs  that: 

The  burden  of  proving  misrepresentation  rests  upon 
the  party  making  the  allegation.  It  is  not  to  be 
presumed  and  one  may  not,  either  under  the  Chr i st i e 
or  Hoi  1 erbach  case .  simply  show  a  different  condition 
in  some  respects  from  that  which  the  chart  or  blue 
prints  of  borings  discloses,  and  rest  his  case  upon 
the  theory  that  the  court  must  infer  a 
misrepresentation.  There  must  be  some  degree  of 
culpability  attached  to  the  makers  of  maps  and 
charts,  either  that  they  were  knowingly  untrue  or 
were  prepared  as  the  result  of  such  a  serious  and 
egreoious  error  that  the  court  may  imply  bad 
fai  th.CU?] 


A  similar  formulation  was  used  by  the  Court  of  Claims  in  Dunbar 
&  Sullivan  Dredging  Co.  v.  United  States  where  the  court  said, 
"the  statements  contained  in  the  contract  as  to  the  material  to 
be  dredged  were  either  known  to  be  false  by  the  Government 
agents  preparing  them,  or  at  least  constituted  such  a  gross  and 
inexcusable  error  as  to  entitle  the  plaintiff  to  re  1 i ef . " 1 1 20 3 
These  cases  established  early-on  two  aspects  of  the 
culpability  requirement:  first,  an  affirmative 
misrepresentation  is  not  actionable  merely  because  of  an 
assertion  which  is  not  in  accord  with  the  facts  but,  instead, 
there  must  be  some  degree  of  government  culpability  in  making 
the  assertion;  second,  knowledge  of  the  assertion's  falsity  is 
a  sufficient  showing  of  government  culpability  to  render  a 
false  assertion  actionable.  Other,  more  recent  cases,  also 
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confirm  that  the  culpability  requirement  is  met  when  an 
assertion  is  made  knowing  of  its  f al si ty . t 1 21 3  Additionally, 
if  a  representation  is  made  with  knowledge  of  its  falsity,  it 
seems  as  a  matter  of  common  sense  inference  there  is  an  intent 
to  deceive  unless  there  is  other  evidence  suggesting  the 
contrary  such  as  where  omissions  are  intentionally  made  from 
the  results  of  boring  data  under  the  honest  but  mistaken  belief 
that  the  material  omitted  was  not  s i gn i f i can t . [ 1 221  Whether  an 
intent  to  deceive  is  established  as  a  matter  of  inference  in 
this  manner  or  by  direct  proof  such  as  an  admission  by  the 
statement's  maker  of  his  state  of  mind,  it  is  also  sufficient 
evidence  of  cu 1 pab i 1 i ty . C 1 231  Therefore,  where  an  intent  to 
deceive,  or  knowledge  of  the  representation's  falsity,  has  been 
shown  either  will  suffice  to  establish  culpability. 

The  remaining  question  is  whether  culpability  is 
established  only  by  showing  a  knowingly  false  representation  or 
intent  to  deceive,  or  whether  a  lesser  state  of  guilty  mind 
such  as  gross  or  simple  negligence  will  suffice.  Both  Mi dl and 
Land  and  Improvement  Co.  and  Dunbar  &  Sullivan  Dre doing  Co. 
recognized  other  states  of  mind  would  be  sufficient  to 
establish  culpability  by  their  alternative  formulations  of 
"serious  and  egregious  error"  and  "bad  faith"  or  "gross  and 
inexcusable  error"  respectively.  Unf or tunate 1 y ,  these  phrases 
do  not  provide  guidance  to  their  intended  content  beyond 
suggesting  that  some  requirement  greater  than  mere  inadvertance 
or  innocent  accident  is  necessary. 

In  a  later  decision,  Morr i son-Knudsen  Co.  v.  United 


-page  73- 


States,  discussed  above  in  the  section  on  warranties,  the  Court 
of  Claims  shed  some  additional  light  on  the  culpability 
requirement.  This  case  concerned  a  construction  contract  in 
Alaska  which  required  considerable  excavation  work.  The 
government  provided  boring  results  of  thirty-three  test  holes; 
the  results  relevant  to  the  two  holes  concerned  in  the  case 


revealed  the  presence  of  no  permafrost  when  in  fact 
considerable  permafrost  had  been  encountered.  Permafrost  is 
permanently  frozen  ground.  When  the  contractor  proceeded  to  do 
the  excavation  work,  he  unexpectedly  encountered  permafrost 
instead  of  unfrozen  ground  which  resulted  in  significantly 
higher  costs.  The  court  observed  in  respect  to  the 
contractor's  claim  of  misrepresentation: 

Perhaps  it  should  be  mentioned  that  there  is  no 
evidence  in  the  record  indicating  any  intention  on 
the  part  of  the  defendant  to  deceive  the  plaintiff 
<or  any  other  bidder)  in  connection  with  the 
furnishing  of  the  untrue  information  regarding  the 
subsurface  conditions  that  were  encountered  in  holes 
260  and  261.  On  the  contrary,  the  evidence  warrants 
the  inference  that  the  untrue  representations  made  to 
the  plaintiff  (and  to  other  prospective  bidders)  by 
the  defendant  were  the  result  of  negligence,  rather 
than  bad  faith,  in  connection  with  the  preparation  of 
the  bid  documents.  However,  the  lack  of  what  the 
Supreme  Court  has  referred  to  as  a  "sinister  purpose" 
i s  immater i al .11243 


The  "sinister  purpose"  mentioned  is  the  Supreme  Court's 
formulation  in  Christie  v.  United  States  11253  and  refers  to 
the  intent  to  deceive.  The  court  in  Mor r i son-Knudsen  Co.  then 
went  on  to  conclude  that  the  contractor  had  established  an 
actionable  misrepresentation  based  on  the  government's 
negligent  misrepresentation  of  the  boring  results. 
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The  court,  therefore,  in  Morr  i  son-Knudsen  gave  content 
to  the  vague  statements  of  Midland  Land  and  Improvement  Co.  and 
Dunbar  &  Sullivan  Dredoino  Co.  by  recognizing  that  the  lack  of 
due  care  in  regard  to  whether  a  representation  is  accurate  is 
adequate  proof  of  culpability.  The  holding  of  Morr i son-Knudsen 
has  been  reaffirmed  in  several  subsequent  dec i s i ons . £  1 261  For 
example,  in  Foster  Construction  C.A.  &  Ulilliams  Brothers  Co.  v. 
United  States,  the  Court  of  Claims  observed  "Ci]n 
misrepresentation,  the  wrong  consists  of  misleading  the 
contractor  by  a  knowingly  or  neol  i oen 1 1 y  untrue  representation 
of  fact _ ”[1273 

Since  the  spectrum  of  the  culpability  requirement 
ranges  from  representations  made  with  intent  to  deceive,  on  one 
hand,  to  representations  made  without  due  care  as  to  their 
accuracy,  on  the  other,  all  mental  states  normally  recognized 
as  falling  in  between  should  also  suffice.  It  has  already  been 
established  this  is  true  in  regard  to  statements  knowingly 
false.  The  same  should  also  be  true  for  statements  made  with  a 
reckless  or  grossly  negligent  state  of  mind.  The  language  from 
Midland  Land  and  Improvement  Co.  and  Dunbar  &  Sullivan  Dredoino 
Co.  ("egregious  error}"  "gross  and  inexcusable  error”) 
certainly  seem  to  suggest  this  but  no  cases  have  been  found  in 
researching  this  paper  which  specifically  so  hold. 

It  is  well  established  in  legal  precedent,  therefore, 
that  a  merely  false  representation  is  insufficient  to  establish 
an  actionable  affirmative  misrepresentation.  An  additional 
requirement  is  government  culpability  which  is  satisfied  when 

-page  75- 


the  contractor  shows  the  representation  is  made  with  the  intent 
to  deceive,  with  knowledge  of  its  -falsity  or  with  a  mind  which 
is  reckless,  grossly  negligent,  or  simply  negligent  as  to  the 
representat  i  on''  s  accuracy. 

The  Court  o-f  Claims'  recent  opinion,  however,  in  Summi  t 
Timber  Co.  v.  United  States  Cl  28]  casts  some  doubt  on  the 
continuing  validity  o-f  the  culpability  requirement.  The 
contract  in  this  case  was  -for  the  sale  o-f  timber.  The 
solicitation  paperwork  and  contract  documents  made  a 
representation  that  the  cutting  area  was  accurately  marked. 

This  in  -fact  was  not  true.  The  cutting  area  was  marked  such 
that  part  o-f  it  lay  on  land  whicn  the  plaintiff  owned  located 
adjacent  to  the  government  land  containing  the  timber  for-  sale. 
The  plaintiff  bid  on  the  timber  sale  and  won  the  cutting  rights 
with  the  result  that  part  of  the  timber  which  it  cut  and  paid 
for  it  already  owned.  The  plaintiff  sued  the  government  for 
its  damages  alleging  the  theory  of  misrepresentation.  One  of 
the  government's  responses  to  the  plaintiff's  suit  was  that 
even  though  the  boundary  was  improperly  marked  the  error  was 
unintentional  and  due  care  had  been  used  in  establishing  the 
cutting  area.  The  court  responded  to  this  assertion  thusly: 

A  positive,  but  erroneous,,  representation  in  a 
contract  is  not  rendered  innocuous  simply  because  it 
was  due  to  mere  negligence  or  i nadver tance ,  rather 
than  to  bad  faith  or  gross  errors  "***  the  lack  of 
*#*  a  'sinister  purpose'  is  immaterial."  The  alleged 
reasonableness  vel  non  of  defendant's  error  is  wholly 
irrelevant  here. [1293 


This  quotation  from  Summit  Timber  reveals  that  the  court 
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believed  an  actionable  af  f  i  rmat  i  ve  misrepresentation  was 
established  through  a  showing  of  mere  i nadver tance .  In  other 
words,  the  court  -felt  that  a  -false  representation  per  se  was 
sufficient  without  any  requirement  that  the  contractor 
establish  government  culpability. 

The  view  o-f  the  Summ it  T i mber  court  is  contrary  to  the 
established  precedent  discussed  above  to  the  effect  that 
government  culpability  is  required.  There  are  several 
explanations  for  the  court's  opinion.  First,  the  court  relied 
on  Morr i son-Knudsen  Co.  v.  United  States  and  Everett  Plywood 
and  Door  Co,  v.  United  States  for  authority  for  this  novel 
proposition.  The  court's  reliance  on  Everett  Plywood  and  Door 
Co ■  was  inapposite  since,  as  was  discussed  above  in  the  section 
on  warranties,  this  case  was  a  warranty,  not  misrepresentation, 
decision.  Morr i son-Knudsen .  as  discussed  above,  held  that  a 
misrepresentation  was  actionable  only  when  at  a  minimum  the 
contractor  established  government  negligence  in  making  the 
representation.  However,  as  also  was  pointed  out  above  in  the 
section  discussing  warranties,  liorr  i  son-Knudsen  contains  some 
inconsistent  language  to  the  effect  that  the  representations 
regarding  the  boring  results  were  warranties.  It  is  possible 
the  Summi t  Timber  court  erroneously  focused  on  the  language  in 
Morr i son-Knudsen  as  to  warranties  while  missing  the  language  in 
the  same  opinion  as  to  culpability.  The  language  as  to 
culpability,  however,  was  germane  to  the  court's  opinion  in 
Morr i son-Knudsen  since  the  court  there  clearly  viewed  itself  as 


deciding  a  misrepresentation,  not  a  warranty,  case.  The  effect 
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of  the  Summ it  T i mber-  opinion  in  eliminating  the  culpability 
requirement  is  to  make  affirmative  misrepresentation  and 
warranty  theory  indistinguishable.  It  may  have  reached  this 
result  mistakenly,  therefore,  through  misreliance  on  a  part  of 
Morr i son-Knudsen  which  was  dicta  and  on  Everett  Plywood  and 
Door  Corporation  to  the  exclusion  of  other  precedent  clearly 
establishing  the  requirement  for  government  culpability  in 
affirmative  misrepresentation  cases.  A  second,  disingenuous 
view,  is  that  the  Summit  Timber  court  knew  precisely  what  it 
was  doing.  This  view  would  hold  that  the  court's  opinion 
reflects  one  of  those  factors  which  were  discussed  in  the 
section  on  warranties,  viz.,  the  preference  of  the  courts  to 
use  warranty  theory  to  the  exclusion  of  misrepresentation 
theory  when  representations  regarding  contract  work  made  to  a 
solicited  contractor  are  concerned  even  where  use  of  the 
warranty  theory  may  be  contrary  to  the  theory  upon  which  the 
c  on  tract  or  br ou  gh  t  his  lawsuit. 

Irrespective  of  the  reason  preferred  to  explain  the 
Summit  Timber  decision,  the  opinion  is  not  in  accord  with  the 
prevalent  decisional  view  that  misrepresentation  requires  some 
type  of  government  culpability  before  it  is  actionable.  It  is 
too  early  to  tell  whether  Summ i t  T i mber  signifies  a  departure 
from  the  traditional  teaching  in  the  affirmative 
misrepresentation  area  that  will  be  followed  by  the  other 
courts  and  boards. 

E .  The  Representation  Must  Cause  Reliance 


In  addition  to  an  actionable  representation  that  is 


culpably  -falsa,  the  contractor  must  establish  as  part  o-f  his 
case  proving  an  a-f  f  i  rmat  i  ve  misrepresentation  that  he  in  fact 
relied  on  the  representation  in  some  way.  For  example,  one 
court  has  said  "Ctlhe  m i srepresen tat i on  must  be  relied  upon  and 
must  induce  a  party  to  do  something  to  his  detriment  he  would 
not  otherwise  have  done. "[130]  This  formulation  of  causation 
raises  the  question  of  what  is  it  contractors  do  in  reliance  on 
a  misrepresentation  that  would  not  have  otherwise  been  done. 

Or  put  another  way,  what  is  it  a  contractor  would  have  done  had 
he  not  been  induced  to  do  something  different  by  the  false 
representat i on . 

It  is  clear  that  misrepresentation  affects  the 
contractor's  anticipation  of  contract  performance. 

Analytically,  therefore,  it  seems  this  in  turn  can  result  in 
one  of  three  courses  of  action  that  would  have  been  pursued  had 
the  true  facts  been  known. 

Probably  the  most  prevalent  situation  is  that  since  a 
fixed-price  contractor  formulates  his  bid  based  on  his 
anticipation  of  contract  performance,  had  the  true  facts  been 
known  the  bid  would  have  been  increased  to  cover  the 
contingency.  Therefore,  if  in  a  construction  contract  that 
requires  excavation,  the  government  falsely  represents  that  the 
entire  area  to  be  excavated  consists  of  loose  soil  whereas 
immediately  below  the  surface  exists  bedrock,  the  contractor 
will  formulate  his  bid  based  upon  excavating  loose  soil,  but 
had  he  known  the  true  facts  he  would  have  increased  his  bid 
price  to  provide  for  the  additional  cost  of  rock  excavation. 
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This  hypothetical  situation  is  very  similar  to  what  occurred  in 
the  Morr i son-Knudsen  case  discussed  above. 

A  second  scenario,  seemingly  less  common  than  the 
first,  would  be  that  had  the  contractor  known  the  true  facts  he 
would  not  have  attempted  the  contract  at  all.  This  probably 
was  the  situation  involved  in  Johnson  Electronics  discussed 
above  in  the  section  on  the  forms  of  representation.  There,  it 
will  be  remembered,  the  manner  the  government  chose  to  contract 
suggested  the  contract  was  a  standard  production  contract  when 
in  fact  extensive  research  and  development  beyond  the 
contractor's  capability  was  required.  Had  the  contractor  known 
of  the  true  requirements,  it  most  likely  would  not  have  bid  on 
the  project  at  all. 

A  third,  and  seemingly  the  least  common  situation,  is 
that  had  the  true  facts  been  known,  an  easy  and  cost  free 
adjustment  to  performace  would  have  been  possible.  In  this 
situation,  armed  with  the  true  facts  the  contractor  would  not 
have  increased  his  bid  price  or  avoided  the  contract 
altogether,  but  instead  would  have  made  an  adjustment  to 
performance.  L.ti.  Jones  v.  United  States  discussed  in  the 
section  on  the  techniques  used  to  determine  the  existence  of  a 
representation  is  probably  illustrative  of  this  point.  It  will 
be  remembered  in  this  case  the  contractor  was  constructing  a 
bridge  across  a  river  and  his  worksite  was  flooded  for  an 
extended  period  of  time  due  to  the  combination  of  the  retarding 
action  by  a  dam  under  construction  and  heavy  rainfall.  The 
court  found  the  flooding  could  have  been  anticipated  had  the 
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contractor  consulted  the  hydrographic  data  referenced  in  the 
contract  documents.  The  court  further  observed  that  possessed 
of  this  knowledge  the  contractor  could  have  easily  avoided  his 
problems  by  scheduling  those  parts  of  the  work  which  were  in 
the  flood  area  for  the  dry  part  of  the  year  and  the  part  of  the 
work  which  was  in  the  dry  area  for  the  wet  part  of  the  year 
instead  of  the  converse  as  he  had  done. 

To  establish  reliance  on  the  representation,  therefore, 
the  contractor  will  have  to  show  that  he  would  have  followed 
one  of  these  three  courses  of  action  had  he  known  the  true 
facts.  Proof  of  reliance  on  a  misrepresentation  may  be  in  the 
form  of  direct  evidence,  such  as  calling  an  officer  of  the 
contractor  to  testify  as  to  the  effect  of  the 
representat i on , t 131 3  or  it  may  be  circumstantial,  such  as 
showing  the  representation  was  highly  material  to  an  informed 
bid  and  the  information  upon  which  the  representation  was  based 
was  otherwise  unavailable  to  the  b i dders . t 1 323 

The  element  of  causation,  along  with  the  elements  of 
falsity  discussed  above  and  damages  below,  produce  the  least 
amount  of  contention  and  litigation.  This  is  probably  due  to 
the  fact  that  once  the  misrepresentation  is  established  the 
contractor's  course  of  action  in  light  of  the  true  facts  is 
obvious  to  the  parties. 

When  litigation  does  arise  in  the  causation  area,  it 
usually  involves  actual  knowledge  of  the  true  facts  by  the 
contrac tor . t 1 333  For  example,  in  California  Sh i pbu i 1 d i no  and 
Dry  Dock  Co. .  £1343  the  government  had  falsely  represented  that 


-page  81- 


removed  parts  of  a  ship  were  stored  next  to  the  area  where  they 
were  to  be  installed.  The  Armed  Services  Board  denied  recovery 
on  a  misrepresentation  claim  because  the  contractor's 
representative  had  observed  during  a  pre-bid  inspection  that 
the  parts  were  not  stored  next  to  the  area  where  they  were  to 
be  installed  as  represented  by  the  government.  The  board 
relied  on  this  -fact  in  -finding  the  contractor  was  not  misled: 

To  be  actionable  as  a  breach  (redressable  here  as 
a  constructive  change)  the  misrepresentation  must 
mislead,  i.e.,  be  relied  upon.  The  contractor  at 
Seattle,  before  bidding,  knew  just  as  well  as  the 
Government,  through  the  observation  o-f  its  personal 
represen  tat i ve ...  that  the  ventilation  ducting  had 
been  dumped,  -for  the  most  part,  in  the  areas  on  the 
second  deck  and  was  not  adjacent  to  the  spaces  to  be 
served. t 1 35] 


Although  the  board  did  not  explain  why  the  -finding  o-f  actual 
knowledge  was  important  to  the  conclusion  the  contractor  had 
not  been  misled,  it  is  clear  that  where  a  contractor  has  actual 
knowl ege  of  the  true  facts  and,  therefore  the  representation's 
falsity,  it  may  be  inferred  that  he  did  not  rely  on  the 
misrepresentation. 

In  addition  to  possession  of  actual  knowledge  by  the 
contractor,  there  are  other  situations  where  the  contractor  may 
not  be  in  a  position  to  establish  reliance  on  the 
representation.  For  example,  there  are  cases  where  the  element 
of  reliance  could  not  be  shown  because  the  contractor  did  not 
believe  the  representation  to  be  accurate , Cl 36]  was  indifferent 
to  whether  the  representation  was  accurate C 1 371  or  relied  on 
other  available  data  despite  the  contrary  indications  of  the 
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represen  tat i on . C 1 38] 

In  the  main,  as  was  said  above,  however,  this  element 
of  affirmative  misrepresentation  causes  few  litigation 
probl ems . 
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F .  The  Reasonableness  of  the  Contractor's  Reliance 

Closely  allied  with  the  element  of  actual  reliance  is 
the  requirement  that  the  reliance  on  the  representation  be 
reasonable  under  all  the  circumstances.  This  element  probably 
causes  more  litigation  than  any  of  the  other  elements  of 
Affirmative  misrepresentation.  It  is  also  perhaps  the  most 
difficult  element  to  fully  understand.  Before  engaging  in  a 
detailed  d i scuss i on — i nc 1 ud i ng  specific  case  analysis — of  the 
reasonable  reliance  element,  a  general  overview  to  introduce 
the  topic  would  be  in  order. 

Actual  contractor  reliance  on  a  false  representation 
will  not  be  found  to  be  reasonable  where  the  circumstances  were 
such  that  the  contractor  should  have  Known  that  the 
representation  was  false.  As  a  general  rule,  a  contractor  is 
not  obligated  to  investigate  the  government's  representations 
to  insure  their  accuracy  and  he  is  not  imputed  with  knowledge 
that  such  an  investigation  would  reveal.  As  an  exception  to 
this  general  rule,  the  contractor  will  be  imputed  with 
knowledge  of  a  representation's  inaccuracy,  i . e ■ .  it  will  be 
held  he  should  have  known  of  its  falsity,  where  either  of  two 
circumstances  exist:  an  affirmative  indication  is  present  which 
warns  him  he  cannot  rely  on  the  representation  without 
confirming  it  or  an  effective  dislcaimer  clause  is  contained  in 
the  contract  whereby  the  government  makes  the  contractor 
responsible  for  the  accuracy  of  the  matter  represented.  These 
two  exceptions  differ  in  that  the  former  usually  exists  in  the 
contracting  environment  without  any  investigation  and  serves  to 


warn  the  contractor  of  the  need  to  inquire  as  to  the 
represen  tat i on ' s  accuracy  whereas  the  latter  results  in  a 
requirement  the  contractor  investigate  the  representation  even 
in  the  absence  of  any  affirmative  indications  suggesting  such  a 
need.  They  operate  similarly  in  that  each  results  in  the 
contractor  being  imputed  with  knowledge  that  was  discoverable 
had  a  reasonable  investigation  been  conducted. 

If  the  contractor's  reliance  is  not  reasonable,  he  will 
not  be  entitled  to  recover  under  a  theory  of  affirmative 
misrepresentation.  The  reasonable  reliance  requirement  acts 
defensively,  then,  and  prevents  the  reallocation  of  the  risk  of 
unanticipated  difficulties  due  to  government  misrepresentation 
from  the  fixed-price  contractor  to  the  government.  The 
reasonable  reliance  requirement,  therefore,  is  essentially  a 
concept  of  contractor  fault  which  supercedes  the  governments 
own  fault.  It  acts  in  much  the  same  way  as  contributory 
negligence  operates  to  obviate  a  charge  of  negligence  in  common 
law  tort. 

Questions  about  the  reasonableness  of  reliance  arise  in 
cases  where  the  government  claims  the  contractor  should  have 
known  that  the  government's  representation  was  false.  This 
assertion  is  made  most  often  when  a  reasonable  investigation  of 
the  facts  by  the  contractor  would  have  revealed  the  erroneous 
nature  of  the  representation.  Frequently,  since  so  many 
contracts  concern  construction,  renovation  or  refurbishment 
projects,  the  issue  arises  in  the  context  of  a  site 
investigation  with  the  government  asserting  that  had  the 
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contractor  made  an  on-scene  examination  of  the  actual 
conditions  he  would  have  been  aware  of  the  error  in  the 
representation.  In  virtually  every  case,  the  issue  is  made 
more  complex  by  the  presence  of  government  disclaimer  clauses 
which  in  effect  attempt  to  make  it  the  contractor's 
responsibility  to  insure  the  accuracy  of  the  government's 
representations. 

With  this  general  overview  in  mind,  it  is  now 
appropriate  to  consider  these  specific  propositions  in  detail. 
1.  The  General  Rule 

The  rule  governing  reasonable  reliance  in 
mi srepresentat i on  cases  has  been  settled  for  a  long  time:  in 
the  absence  of  affirmative  indications  which  cast  doubt  on  the 
accuracy  of  a  representation  or  a  disclaimer  clause  which  gives 
the  contractor  unequivocal  notice  he  is  responsible  for 
insuring  the  accuracy  of  the  government's  representations,  a 
contractor  is  entitled  to  rely  on  representations  made  by  the 
government  without  confirmation  of  their  accuracy  even  where 
the  representations  could  have  been  easily  checked  and  had  they 
been  checked  the  contractor  would  have  been  aware  of  the 
representation's  f al s i ty . t 1 393 

The  cases  which  set  forth  the  right  of  the  contractor 
to  rely  on  government  repr  ,-entations  without  investigation 
usually  cite  at  least  one  of  three  factors  in  support  of  the 
rule:  the  positive  nature  of  the  government's  representation; 
the  government's  position  to  know  the  information  represented, 
•specially  where  the  information  is  uniquely  accessible  to  the 
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government;  end  the  government's  choice  to  make  the 
represen  tat i on  when  it  could  have  foregone  the  representation 
al together . 

One  of  the  earliest  cases  in  this  area  illustrates 

these  points  well.  The  plaintiff  in  Hollerbach  v.  United 

States  [140]  agreed  to  repair  a  dam.  The  contract 

specifications  represented  the  dam  was  backed  with  "broken 

stone,  sawdust  and  sediment"  when  in  fact  it  was  backed  with 

sound  logs  filled  with  stones.  This  made  the  contract  work 

much  more  difficult  and  expensive  than  originally  anticipated. 

The  Supreme  Court  said  the  following  regarding  the  contractor's 

right  to  rely  on  the  specifications  without  investigation  of 

the  actual  conditions  at  the  site: 

In  paragraph  33  the  specifications  spoke  with 
certainty  as  to  a  part  of  the  conditions  to  be 
encountered  by  the  claimants.  True  the  claimants 
might  have  penetrated  the  seven  feet  of  soft  slushy 
sediment  by  means  which  would  have  discovered  the  log 
crib  work  filled  with  stones  which  was  concealed 
below,  but  the  specifications  assured  them  of  the 
character  of  the  material,  a  matter  concerning  which 
the  government  might  be  presumed  to  speak  with 
knowledge  and  authority.  We  think  this  positive 
statement  of  the  specifications  must  be  taken  as  true 
and  binding  upon  the  government,  and  that  upon  it 
rather  than  upon  the  claimants  must  fall  the  loss 
resulting  from  such  mistaken  representations.  We 
think  it  would  be  going  quite  too  far  to  interpret 
the  general  1 anguage  of  the  other  paragraphs  as 
requiring  independent  investigation  of  facts  which 
the  specifications  furnished  by  the  government  as  a 
basis  of  the  contract  left  in  no  doubt.  If  the 
Government  wished  to  leave  the  matter  open  to  the 
independent  investigation  of  the  claimants  it  might 
easily  have  omitted  the  specification  as  to  the 
character  or  the  filling  back  of  the  dam.  In  its 
positive  assertion  of  the  nature  of  this  much  of  the 
work  it  made  a  representation  upon  which  the 
claimants  had  a  right  to  rely  without  an 
investigation  to  prove  its  f al si ty . [ 1 41 3 
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The  decision  in  Hoi  1  erbach  relied  on  all  three  -factors  in 


support  o-f  its  conclusion  that  the  contractor's  reliance  was 
reasonable  without  investigation  o-f  the  -facts.  The  many  other- 
cases  which  hold  the  same  as  Hoi  1  er bach  rely  on  one  o-f  these 
same  three  -factors  or  sometimes,  as  in  Hoi  1  erbach .  a 
combination  of  the  factors.  A  few  moments  should  be  devoted  to 
analysis  of  these  factors  and  why  the  cases  find  them 
significant. 

The  Supreme  Court  in  Hoi  1 erbach «  and  the  courts  and 
boards  in  a  number  of  other  cases,  have  referred  to  the 
positive  nature  of  the  representation  as  one  factor  which  makes 
contractor  reliance  without  investigation  reasonabl e . t 1 421  The 
use  of  the  term  “positive"  is  somewhat  misleading  because  it  is 
clear  from  the  decisional  law,  as  Hoi  1 erbach  illustrates,  that 
what  is  being  referred  to  is  not  a  representation  of  special 
character  but  a  representation  of  factual  matter  as  opposed  to 
an  expression  of  opinion.  Therefore,  the  “positive 
representation"  means  no  more  than  the  actionable 
representation  which  was  discussed  earlier  in  this  paper.  It 
is  important  to  the  rule  that  a  contractor  may  rely  without 
investigation  on  a  representation  because  statements  of  fact 
without  qualification  have  a  natural  proclivity  to  induce 
rel i ance . 

Moreover,  the  Supreme  Court  in  Hoi  1 erbach .  and  the 
courts  and  boards  in  other  decisions,  have  also  referred  to  the 
matter  asserted  as  being  within  the  knowl edge  of  the  government 
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as  an  additional  -factor-  which  makes  contractor  reliance  without 
investigation  reasonabl e . [ 1 431  Sometimes  the  courts  and  boards 
observe  that  the  matter  asserted  is  not  merely  within  the 
knowledge  o-f  the  government  but  is  uniquely  so  because  it  is 
knowledge  which  only  the  government  has  access  to. [1443  It 
appears  the  concern  at  this  point  is  that  there  be  no 
indications  to  the  contractor  that  the  representation  is  not 
intended  to  be  relied  on  such  as  might  exist  i -f  the  government 
were  making  statements  where  it  clearly  had  no  knowledge  o-f  the 
underlying  facts  upon  which  the  statement  was  based.  If  there 
are  no  contrary  indications  the  representation  was  not  intended 
to  be  relied  on,  the  natural  effect  of  unqualified  factual 
statements  to  induce  reliance  have  full  force.  It  has  already 
been  discussed  in  the  section  on  the  existence  and  meaning  of 
representations  that  similar  logic  is  frequently  significant  to 
the  decision  of  whether  a  representation  has  been  made.  This 
factor,  then,  cuts  across  two  areas:  the  government's  access  to 
the  underlying  information  upon  which  its  representation  is 
based  is  important  not  only  as  to  the  determination  of  whether 
a  representation  has  been  made  but  also  as  to  whether  reliance 
on  the  representation  without  investigation  is  reasonable. 

Finally,  the  Supreme  Court  in  Hoi  1 erbach .  and  courts 
and  boards  in  other  decisions,  have  referred  to  the 
government's  election  to  make  a  representation  when  it  could 
have  remained  silent  on  the  matter  as  another  important  factor 
supporting  the  rule  that  contractor  reliance  without 
investigation  is  reasonabl e . II 453  This  factor  is  important 
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because  it  is  evidence  that  the  parties,  particularly  the 
government  which  is  being  charged  with  the  effect  of  the 
representation,  intended  the  representation  to  be  relied  on. 

If  the  government  did  not  intend  for  the  representat i on  to  be 
relied  on,  it  could  simply  have  omitted  it  from  the 
solicitation  or  contract.  This  election  was  also  discussed  in 
the  sections  on  the  existence  and  meaning  of  representations 
and  forms  of  represen  tat i ons  as  one  of  the  factors  which  is 
significant  to  a  determination  that  an  implied  representation 
arising  from  an  estimate  has  been  made.  It  serves  as  an 
additional  example  of  a  factor  which  is  important  both  to  the 
determination  of  whether  a  representation  has  been  made  and 
whether  reliance  on  the  representat i on  is  reasonable. 

The  conclusion  drawn  from  Hoi  1 erbach .  and  other  cases 
like  it,  is  that  generally  contractor  reliance  upon  a 
government  representation  without  confirmation  is  reasonable 
even  where  investigation  of  the  facts  would  reveal  the 
erroneous  nature  of  the  representation.  This  is  because  the 
natural  inclination  of  a  party  to  a  contract  is  to  rely  on 
statements  of  fact  made  to  him,  particularly  where  there  are  no 
indications  that  the  statements  were  not  intended  to  be  relied 
on.  This  natural  inclination  is  reenforced  by  the  fact  that 
the  government  must  have  intended  for  the  statements  to  be 
relied  on  or  it  would  have  elected  to  omit  them.  Finally,  all 
of  this  exists  against  the  background  of  the  government's 
obligation  to  deal  with  its  contractor's  in  good  faith.  This 
ethic  makes  it  reasonable  for  the  contractor  to  assume  the 
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government's  representations  are  accurate.  The  remainder  o f 
this  section  will  discuss  the  two  aspects  which  can  alter  this 
general  rule:  af f i rmat i ve  indications  and  disclaimer  clauses, 
both  of  which  can  serve  to  alert  the  contractor  to  the  fact  he 
cannot  rely  on  the  representations  made.  Affirmative 
indications  and  disclaimer  clauses  will  be  discussed  in  turn. 
2.  Affirmative  Indications 

Affirmative  indications  which  give  a  contractor  notice 
of  a  representation's  possible  inaccuracy  may  serve  to  prevent 
the  reallocation  of  the  risk  of  unanticipated  difficulties  due 
to  the  government's  misrepresentations.  By  affirmative 
indications,  it  is  meant  those  matters  which  are  usually 
readily  available  to  a  contractor  in  the  existing  contractual 
environment  serving  to  put  him  on  notice  of  the  questionable 
accuracy  of  the  representation  and  which  do  not  have  to  be 
developed  through  an  investigation  of  the  representation's 
accuracy.  The  cases  reveal  four  generic  categories  of 
affirmative  indications  which  can  give  warning  the 
representation  is  possibly  false:  knowledge  already  within  the 
contractor's  possession;  contract  provisions;  other  data 
provided  by  the  government;  and  general  warnings  provided  by 
the  government. 

The  general  rule  gleaned  from  the  cases,  which  will  be 
discussed  in  more  detail  momentarily,  is  that  an  affirmative 
indication  which  gives  an  unequivocal  warning  that  the 
represen  tat i on  is  possibly  false  is  adequate  to  place  the 
contractor  upon  a  duty  to  inquire  such  that  the  contractor 
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bears  the  responsibility  tor  all  misrepresentations  that  would 
have  been  discovered  through  a  reasonable  investigation.  To 
constitute  an  unequivocal  warning,  it  is  not  necessary  that  the 
affirmative  indication  identifies  precisely  where  or  how  the 
representation  is  inaccurate;  rather  what  is  required  is  that 
the  affirmative  indication  unambiguously  serves  to  alert  a 
contractor  of  the  possibility  the  representation  is  false  so 
that  he  is  apprised  he  cannot  rely  on  it  without  further 
confirmation.  An  affirmative  indication  may  fail  to  meet  this 
test  because  it  is  uncertain  on  its  face,  too  general  to 
overcome  a  more  specific  representation  or  fails  to  properly 
focus  the  contractor's  attention  on  the  possibility  the 
representation  is  false.  The  four  generic  categories  of 
affirmative  indications  will  be  discussed  below  and  in  the 
process  these  various  facets  of  the  rule  will  be  illustrated. 

Knowledge  that  is  already  in  the  contractor's 
possession  potentially  inconsistent  with  the  matter  represented 
can  serve  to  apprise  the  contractor  of  the  need  to  investigate. 
This  knowledge  can  be  obtained  from  the  contractor's  prior 
experience  in  performing  like  contracts,  which  is  in  the  nature 
of  lay  experience,  or  may  be  due  to  the  contractor's  special 
training  or  education.  An  example  of  the  former  will  be 
deferred  until  the  discussion  of  the  liorr  i  son-Knudsen  case 
below.  The  latter  is  illustrated  by  Viroinia  Engineering  Co. 
v .  United  States.  C1463  where  the  Court  of  Claims  found  that  a 
construction  engineer  such  as  was  employed  by  the  plaintiff 
would  have  anticipated  underground  water  at  the  construction 
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site  because  of  its  proximity  to  tidal  water;  the  court 
concluded,  therefore,  that  contractor  reliance  on  the 
government's  unrealistic  statements  as  to  the  low  height  of  the 
water  table  was  unreasonabl e . t 1 473  An  experienced  contractor 
has  also  been  charged  with  common  knowledge  in  its  industry. 

In  one  case,  for  example,  the  contractor  was  deemed  to  know 
that  a  government  representat ion  of  the  interest  rates  for 
construction  loans  would  be  false  by  the  time  of  award  since  it 
was  well  known  within  the  industry  that  the  rates  were  going  to 
be  raised. 11481  Finally,  where  the  contractor  is  under  no 
obligation  to  conduct  an  investigation  of  the  accuracy  of  a 
representation  but  does  so  anyway,  he  will  be  responsible  for 
knowing  of  the  representation's  falsity  if  information  he 
discovers  is  sufficient  to  warn  him  to  make  further  inquiries. 
For  example,  in  Mallory  Engineering.  Inc.  11491  the  government 
recommended  in  the  solicitation  specifications  a  certain  brand 
name  type  of  switch  with  a  special  feature.  Prior  to  bidding, 
the  contractor  checked  with  its  supplier  about  the  availability 
of  the  switch  and  was  told  that  the  manufacturer's  catalog  did 
not  list  such  a  switch  with  that  feature;  however,  the 
contractor  did  not  check  further  since  the  supplier  opined  that 
such  a  switch  must  exist  if  the  government  said  it  did.  The 
switch  with  the  feature  did  not  exist  as  represented  in  the 
solicitation.  The  Armed  Services  Board  held  the  contractor  was 
not  entitled  to  recover  the  cost  of  designing  and  manufacturing 
the  switch  because  it  had  learned  of  sufficient  facts  during 
its  pre-bid  investigation  to  obligate  it  to  check  further  as  to 
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the  switch's  commercial  availability 


Contractor  knowledge  will  not  serve  to  notify  the 
contractor  of  the  need  to  investigate,  however,  where  it  fails 
to  focus  the  attention  of  the  contractor  on  the  possibility  the 
representation  is  false.  In  Summit  Timber  Co.  v.  United 
States .  discussed  above  in  the  section  on  culpability,  the 
government  alleged  the  contractor's  reliance  on  the 
government's  representation  as  to  the  boundaries  was  not 
reasonable  because  one  of  the  plaintiff's  employees  had 
inspected  the  cut  area  before  the  bidding  and  was,  therefore, 
aware  of  the  boundaries  and  should  have  been  aware  of  their 

i 

inaccuracy.  The  court  rejected  the  government's  position 
because  the  attention  of  the  employee's  investigation  was  on 
the  quantity  and  quality  of  timber  available  for  recovery  and 
not  on  the  boundary  markings. 

In  other  cases,  the  government  may  provide  a  warning  of 
the  representation's  falsity  either  through  potentially 
inconsistent  contract  prov i s i onst 1 50 3  or  data. [1513  The  case 
of  Morr i son-Knudsen  Co.  v.  United  States,  discussed  earlier  in 
the  warranty  and  culpability  sections,  illustrates  these  points 
as  well  as  the  point  of  contractor  lay  experience  discussed 
above.  The  contract  in  this  case  was  for  construction  in 
Alaska  which  required  ground  excavation.  The  government  had 
made  thirty-three  test  borings;  on  two  of  the  borings  the 
results  reported  showed  the  presence  of  no  permafrost  when  in 
fact  permafrost  was  encountered  when  taking  the  borings. 
Permafrost  is  permanently  frozen  ground  and  is  considerably 
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more  difficult  to  excavate  than  unfrozen  soil.  The  plaintiff 
brought  suit  to  recover  its  increased  costs,  due  to 
encountering  permafrost  in  the  excavation  area,  on  the  basis 
that  the  misrepresentation  of  the  results  of  the  two  boring 
holes  caused  it  to  anticipate  the  absence  of  permafrost  in  the 
whole  excavation  area.  The  Court  of  Claims  concluded  the 
contractor  was  not  entitled  to  recover  its  entire  increased 
costs  because  it  should  not  have  been  misled  into  believing 
that  the  entire  area  would  be  permafrost  free.  In  support  of 
this,  the  court  observed  the  contractor  was  experienced  in 
construction  in  that  general  area  and  should  have  known  of  the 
widespread  presence  of  permafrost  from  its  work  on  prior 
projects.  Moreover,  the  contract  contained  a  provision 
advising  of  the  likelihood  of  encountering  permafrost  in  the 
area.  Finally,  thirteen  other  borings  taken  in  the  same 
general  area  of  the  two  borings  and  reported  at  the  same  time 
as  the  two  borings  revealed  the  presence  of  permafrost  in  the 
area.  All  these  factors  served  to  apprise  the  contractor  of 
the  possibility  of  encountering  permafrost.  The  court  did 
find,  however,  that  since  the  boring  results  were  accurate 
within  a  radius  of  ten  feet  the  contractor  was  entitled  to 
recover  for  the  excavaton  of  permafrost  encountered  within  that 
area  around  the  two  holes  where  the  boring  results  were 
mi srepresented. 

This  case  serves  as  an  excellent  example  of  where  the 
contractor  may  be  warned  by  affirmative  indications  such  that 
his  unquestioned  reliance  on  government  representations  is 
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unreasonable.  Here,  it  was  held  the  contractor  was  not  misled 
into  believing  the  entire  excavation  area  was  permafrost  free 
because  the  contrary  indications  which  were  readily  available 
to  the  contractor  in  the  contracting  environment  should  have 
made  him  realize  otherwise.  Moreover,  the  case  illustrates 
that  a  warning  may  be  effected  through  the  use  of  more  than  one 
type  of  affirmative  indication;  here  there  was  a  combination  of 
contractor  experience,  government  provided  data  (the  other 
boring  results)  and  an  inconsistent  contract  provision. 

Finally,  in  allowing  recovery  for  excavation  of  permafrost 
within  the  ten  feet  contiguous  area  of  the  two  boring  holes 
where  the  results  were  misrepresented,  the  court  recognized 
that  the  general  nature  of  the  affirmative  indications, 
although  sufficient  to  dispel  any  notion  the  entire  excavation 
area  would  be  permafrost  free,  was  not  sufficient  to  overcome 
the  more  specific  effect  of  the  misrepresentation  as  it 
pertained  to  the  area  immedi atel y  surrounding  the  holes. 

Where  the  government  claims  that  contract  provisions 
give  the  contractor  notice  of  the  possible  falsity  of  the 
representation,  the  courts  have  required  the  contract  provision 
be  plainly  inconsistent  with  the  representation.  If  it  is  not, 
it  will  not  be  deemed  to  give  adequate  notice.  For  example,  in 
Viroinia  Engineering  Co.,  discussed  above,  the  government 
claimed  the  contractor  should  have  been  aware  of  the  high  water 
table  because  of  a  contract  provision  that  required  excavations 
to  be  free  of  water  during  the  laying  of  concrete.  According 
to  the  government,  this  impliedly  notified  the  contractor  of 


the  possibility  there  was  a  high  water  table  in  the 
construction  area.  The  court  rejected  this  contention  since 
the  provision  was  also  consistent  with  the  notion  that  heavy 
rains  might  cause  accumulation  of  water  at  the  worksite; 
therefore,  the  contract  provisions  did  not  provide  a 
sufficently  clear  warning  of  the  high  water  table. [1521 

This  contrasts  with  the  contract  warning  in 
Morr i son-Knudsen  which  gave  unequivocal  notice  of  the 
possibility  of  encountering  permafrost  in  the  excavation  area. 
The  alleged  contract  warning  in  Uiroinia  Engineering  was 
implied  whereas  the  contract  warning  in  Morr i son-Knudsen  was 
express.  Therefore,  it  can  be  concluded  the  government  will 
encounter  greater  difficulty  in  asserting  a  contract  warning  as 
an  affirmatve  indication  which  should  make  the  contractor  aware 
of  the  representation's  falsity  where  it  relies  on  an  implied 
as  opposed  to  an  express  warning. 

Finally,  the  government  may  give  general  warnings  to 
the  contractor  which  can  apprise  him  of  the  need  to  investigate 
all  representations.  The  contract  in  H,  N.  Bailey  &  Associates 
v .  United  States  C1531  was  for  the  casting  and  manufacture  of 
manganese-bronze  alloy  hooks  used  for  aerial  recovery  of 
packages  returning  from  space.  Prior  to  award,  the  contractor 
had  been  asked  to  confirm  its  bid  and  was  warned  the  contract 
was  difficult  to  perform.  The  casting  process  for  these  hooks 
was  indeed  difficult  and  the  contractor  subsequently  suffered  a 
default  termination.  The  contractor  contested  the  default 
termination  on  among  other  grounds  that  the  government  had 
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impliedly  represented  the  contract  was  a  simple  production 
contract  because  it  was  a  100’/.  smalt  business  set-aside, 
contained  a  short  delivery  schedule  and  required  no 
preproduction  samples.  The  Court  of  Claims  rejected  the 
contractor's  claim  it  was  misled  by  the  manner  of  contracting 
and  stated: 

Plaintiff  argues  that  all  these  factors  considered 
together  and  in  context  present  a  misleading  image  of 
the  true  nature  and  requirement  of  the  procurement. 

We  are  convinced,  however,  that  any  slight  misleading 
impression  engendered  by  the  RFP  would  have  been  more 
than  offset  by  defendant's  request  for  bid 
confirmation  and  defendant's  preproduction  warning, 
although  expressed  in  general  terms,  that  the 
manufacturing  process  plaintiff  was  about  to 
undertake  was  going  to  be  difficult.  It  is  not 
critical  whether  plaintiff  was  specifically  told  how 
much  lower  was  his  bid  than  the  next  lowest  bidder. 

A  request  for  bid  confirmation  is  intended  to  put  a 
prudent  contractor  on  notice  that  the  Government 
questions  at  least  some  part  of  the  bid  proposal. 
Consequently,  a  thorough  investigation  of  all  aspects 
of  the  proposed  procurement  is  appropriate  and  this 
would  include  all  technical  procedures.  Moreover, 
when  plaintiff  was  informed  that  the  project  would  be 
difficult,  it  was  presented  with  an  ideal  opportunity 
to  inquire  into  all  the  complexities  of  the 
metallurgical  casting  process  it  was  about  to 
undertake .1154] 


The  H.  N.  Bailey  case  is  not  only  an  excellent  example  of  where 
general  government  warnings  may  make  unquestioned  contractor 
reliance  on  representations  unreasonable,  but  it  also 
illustrates  <in  the  emphasized  language)  that  the  affirmative 
indications  that  warn  a  contractor  to  investigate  the 
government's  representations  need  not  identify  with  precision 
where  or  how  the  representation  is  false  as  long  as  the  warning 
unequivocally  gives  notice  that  the  representation  may  not  be 


relied  on  without  conf i rmat i on . tl 553 

In  summary,  then,  although  a  contractor  may  generally 
rely  on  government  representations  without  confirming  their 
accuracy,  this  situation  may  be  altered  if  there  are 
indications  in  the  contracting  environment  which  warn  him 
otherwise.  Such  indications  include  the  contractor's  own 
experience  and  expertise,  inconsistent  contract  provisions, 
government  provided  data  and  government  warnings  which 
generally  counsel  caution.  An  indication  to  be  effective  in 
requiring  contractor  investigation  of  the  government's 
representation  need  not  identify  precisely  how  or  why  the 
representation  is  false  as  long  as  it  provides  unambiguous 
notice  of  the  possible  inaccuracy  of  the  representat i on .  An 
indication  may  fail  to  do  so  if  it  does  not  draw  the 
contractor's  attention  to  the  possible  problem,  is  not 
sufficiently  detailed  to  overcome  a  more  specific 
representation,  or  is  itself  ambiguous  in  the  warning  it 
prov i des . 


-page  ?9~ 


3.  Disclaimer  Clauses 

The  general  rule  that  a  contractor  may  rely  upon 
government  representations  without  investigation  of  their 
accuracy  can  also  be  altered  by  an  effective  disclaimer. 
Disclaimer  clauses  are  used  frequently  in  government  contracts 
and  they  come  in  many  forms.  The  exact  language  may  change 
from  clause  to  clause  but  most  clauses,  except  those 
specifically  tailored  for  the  contract  in  question,  fall  into 
the  following  general  categories: 

a.  Clauses  which  require  bidders  to  check 
all  drawings,  specifications,  schedules  and 
instructions  in  the  preparation  of  bids. £156] 

b.  Clauses  which  state  the  representations 
are  not  guar-an teed .  t 1 573 

c.  Clauses  stating  amounts  given  are 
"estimates"  or  “approximations"  only.tl583 

d.  Clauses  stating  government  furnished 
property  is  provided  "as  is. "1159) 

e.  Clauses  requiring  the  bidders  to  examine 
the  site  of  the  work  and  make  their  own  assessment  of 
the  conditions  and  nature  of  the  work. [1603 

These  categories  of  disclaimer  clauses  can  be  segregated  into 
two  generic  types.  There  are  those  clauses,  such  as  categories 
"b-d,"  which  disclaim  the  effect  of  any  representation; 
although  they  do  not  attempt  to  place  any  duty  on  the 
contractor  to  confirm  the  matter  represented,  this  duty  is 
implicit  in  the  government's  denial  of  any  respons i b i 1 i ty  for 
the  matter  represented.  On  the  other  hand,  there  are  those 
clauses,  as  in  categories  "a"  and  "e,"  which  do  place  a  duty 
upon  the  contractor  to  investigate  the  matters  represented; 
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although  these  clauses  do  not  normally  disclaim  the 
representations  directly,  this  is  done  impliedly  by  placing  the 
obligation  to  investigate  on  the  contractor.  Oftentimes,  more 
than  one  category  or  generic  type  of  clause  will  appear  in  the 
same  contrac t . t 1 61 3 

When  disclaimer  clauses  are  employed  with  respect  to 
representations,  therefore,  the  government  attempts  to  prevent 
the  reallocation  of  the  risk  for  unanticipated  contractor 
difficulties  due  to  government  misrepresentations  by  specific 
contract  language  making  the  contractor  responsible  for  the 
accuracy  of  the  representations.  It  then  becomes  the 
contractor's  responsibility  to  investigate  the  government's 
represen  tat i ons .  The  disclaimer  clause  as  a  risk  allocation 
device  differs  from  affirmative  indications  in  that  there  is 
nothing  already  existing  in  the  contractual  environment  warning 
a  contractor  to  investigate.  Rather,  the  obligation  to 
investigate  arises  from  a  contractual  disclaimer  provision. 

It  was  noted  earlier  that  the  natural  effect  of  a 
representation  of  fact  made  under  circumstances  where  the 
government  appears  knowledgeable  is  to  induce  reliance  since 
the  government  can  always  omit  the  representat i on  if  it  intends 
otherwise.  This  is  what  serves  as  the  foundation  for  the 
general  rule  that  the  contractor  can  rely  on  government 
representations  without  checking  them.  The  purpose  of  a 
disclaimer  clause  is  to  negate  this  natural  effect  of  the 
representation.  When  the  government  makes  both  a 
representation  and  a  disclaimer  in  the  same  contract, 
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therefore,  it  has  used  provisions  which  are  potentially 
inconsistent.  This  attempt  to  have  it  both  ways  has  caused  the 
courts  and  boards  a  great  deal  of  difficulty. 

Thus,  the  general  proposition  can  be  set  forth  that 
although  disclaimer  clauses  are  not  against  public  policy  and 
therefore  void  in  toto .  they  are  not  favored  by  the  courts  and 
boards. C1623  The  courts  and  boards,  therefore,  will  oftentimes 
attempt  to  give  a  consistent  interpretation  to  the 
representation  and  disclaimer  provisions  and,  thereby,  avoid 
any  inconsistency.  The  reason  for  this  is  the  rule  of  contract 
interpretation,  discussed  earlier  in  the  section  on  the 
existence  and  meaning  of  representations,  which  is  to  give 
effect  if  possible  to  every  contract  provision  and  leave  none 
meaningless.  This  is  done  usually  either  by  finding  the 
disclaimer  clause  was  intended  to  apply  to  some  aspect  other 
than  the  representation  as  relied  on  by  the  contractor  or  by 
finding  the  factual  assumption  underlying  the  disclaimer  clause 
was  inapplicable  in  the  case  at  hand. 

As  to  the  former,  the  courts  and  boards  will  many  times 
attempt  to  give  a  meaning  to  the  disclaimer  clause  which  leaves 
the  representation  effective;  practically,  this  results  in  a 
finding  that  the  disclaimer  clause  was  intended  by  the  parties 
to  achieve  some  consistent  contractual  purpose  and  not  to 
negate  the  representation  the  p 1  a i n t i f f -con trac tor  alleges  he 
relied  on.  It  oftentimes  seems  in  these  cases  the  court's  or 
board's  determination  of  the  parties'  contractual  intent  is  a 
fiction  since  the  language  in  the  disclaimer  clause  appears  on 
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its  -face  to  be  intended  precisely  to  negate  the  representation 
made  and  this  is  con-firmed  by  the  -fact  o-f  the  gover-nmen  t '  s 
presence  in  court  proferring  the  disclaimer  clause  in  its 
de-fense .  The  result  in  these  cases,  then,  is  many  times  better 
explained  by  the  desire  of  the  courts  and  boards  to  achieve  an 
equitable  result  under  all  the  circumstances  as  opposed  to  a 
true  divining  of  the  actual  intent  of  the  parties  at  the  time 
of  contracting. 

These  principles  are  well  illustrated  by  a  recent  case 
out  of  the  newly  formed  Federal  Circuit,  Teledyne  Lewisburo  v. 
United  States.  £1633  The  contract  in  this  case  was  for  the 
manufacture  of  radio  sets  for  the  Marine  Corps.  The  radio  sets 
had  been  produced  under  a  previous  development  contract  and 
this  was  the  first  production  buy.  The  contract  provided 
performance  specifications  identical  to  those  under  the 
development  contract  and  also  required  the  manufactured  units 
to  be  identical  to  those  already  in  the  Marine  inventory  to 
enhance  interchangeability  and  logistical  support.  To  achieve 
these  requirements,  the  RFP  stated  that  after  award  the 
government  would  provide  a  model  radio  and  the  drawing  package 
for  the  radio,  both  of  which  had  been  accepted  under  the  prior 
development  contract.  However,  the  RFP  also  contained 
disclaimer  language,  which  was  later  incorporated  into  the 
contract,  that  "the  Government  does  not  represent  that  the 
Manufacturing  Dr aw i ngs . . . ar e  complete  and  accurate  and  free 
from  omissions,  errors,  inconsistencies  or  other  defects  and  it 
does  not  represent  that  the  equipment  or  repair  parts  made  in 
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accordance  with  the  Government  Furnis-hed  Radio... and 
Manufacturing  Drawi ngs. . .wi 1)  meet  the  performance  or  other 
requirements  of  this  con tr ac t . “ [ 1 64]  The  contractor  undertook 
as  part  of  the  contract  to  conform  the  government  furnished 
drawings  to  the  government  furnished  radio  since  it  was 
anticipated  that  the  drawings  differed  from  the  actual 
production  unit  in  some  minor  details.  The  contractor  also 
undertook  to  meet  specified  e 1 ec tromagne t i c  interference  (EMI) 
requirements  in  the  production  of  the  radio.  It  proposed  to  do 
this  under  a  government  approved  control  plan  by  "reverse 
engineering"  the  mode),  which  it  presumed  had  satisfied  the  EMI 
requirements.  During  contract  performance,  it  was  discovered 
the  drawings  were  considerably  different  than  the  radio  which 
resulted  in  much  greater  conformance  work  than  anticipated; 
this  was  due  to  the  fact  that  the  government  had  mistakenly 
given  the  contractor  out  of  date  drawings  as  opposed  to  the 
more  current  drawings  it  had.  During  contract  performance,  it 
also  developed  the  contractor  could  not  meet  the  EMI 
requirements  and  a  waiver  was  eventually  granted;  subsequently, 
the  contractor  discovered  the  same  EMI  problems  had  occurred  in 
the  development  contract  with  the  same  waivers  given,  but  the 
government  had  never  revealed  this  or  that  the  model  radio 
provided  did  not  meet  the  EMI  requirements. 

The  contractor  claimed  for  his  additional  costs  of 
conforming  the  drawings  to  the  model  as  well  as  h i s  costs 
expended  in  fruitlessly  attempting  to  meet  the  EMI 
specifications  before  he  was  granted  a  waiver.  The  court 
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observed  that  the  government  had  impliedly  represented  that  the 
plans  were  essentially  identical  to  the  model  and  that  the 
model  met  the  EMI  specifications.  These  implied 
representations  arose  from  the  conjunction  of  the  facts  that 
the  mode)  and  plans  had  been  accepted  under  a  previous 
development  contract  with  identical  specifications,  were 
provided  to  achieve  interchangeability  with  those  items 
produced  under  the  development  contract  and  already  in  use,  and 
additionally  with  regard  to  the  EMI  requirement,  the  government 
had  approved  plaintiff's  plan  to  reverse  engineer  the  model  to 
achieve  the  EMI  requirements  without  advising  it  the  model  did 
not  meet  the  EMI  specifications.  In  regard  to  the  disclaimer 
language,  the  court  refused  to  give  effect  to  its  full  bredth. 
Instead,  relying  on  the  proposition  that  it  would  be  "inane  to 
suppose  that  the  representations  in  this  case  were  made  and  the 
government  information  and  equipment  in  this  case  were 
furnished  'for  no  purpose ,'“[ 1 653  the  court  held  that  the 
disclaimer  was  intended  to  cover  only  minor  discrepancies 
between  the  drawings  and  the  radio  and  the  radio  and  the 
specifications  and  neither  problem  actually  encountered  by  the 
contractor  fell  into  this  category. 

The  Teledyne  Lewisburo  decision  is  an  excellent  example 
of  how  far  the  courts  will  go  in  attempting  to  find  a 
consistent  construction  between  disclaimer  and  representational 
clauses  to  avoid  the  Hobson's  choice  of  giving  effect  to  one 
provision  or  the  other. [1663  The  disclaimer  language  used  by 
the  government  clearly  negated  any  representation  that  the 
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model  and  plans  or  the  model  and  specifications  were 
consistent.  Nevertheless,  the  court  refused  to  give  effect  to 
the  clear  disclaimer  language  but  instead  sought  a  construction 
which  gave  meaning  to  both  provisions.  This  case  exemplifies, 
then,  how  difficult  it  can  be  for  the  government  to  make  an 
effective  disclaimer. 

The  Baifield  Industries.  Inc,  case  discussed  above  in 
the  section  on  the  existence  and  meaning  of  representations 
further  illustrates  these  principles.  In  that  case,  the 
government  had  provided  equipment  to  be  used  in  the  performance 
of  the  contract  which  called  for  the  manufacture  of  cartridges. 
The  equipment  was  supplied  with  codes  to  describe  its  current 
condition  since  it  had  been  in  storage  for  ten  years  and  it  was 
not  in  a  position  that  the  bidders  could  operate  it  to 
determine  its  status.  Code  "0"  meant  the  equipment  was 
operable  and  code  "R"  meant  it  needed  repair.  The  contract 
also  provided  the  equipment  was  furnished  “as  is."  Some  of  the 
equipment  coded  "0"  was  not  operable  and  the  contractor  claimed 
for  his  costs  of  servicing  it.  The  government  defended  by 
saying  any  representations  made  had  been  disclaimed  by  the  "as 
is"  language.  After  finding  the  codes  were  representations, 
using  the  methodology  discussed  earlier,  the  Armed  Services 
Board  then  considered  the  effect  of  the  "as  is"  language. 
Declaring  "Cilt  is  fundamental  contract  law  that  a  contract  is 
to  be  read  as  a  whole  and  that  when  possible,  compatible 
meaning  rather  than  conflict  is  to  be  given  to  the  individual 
parts,"! 1673  the  board  concluded  that  the  "as  is"  provisions 


-page  106- 


applied  to  the  "0"  equipment  only  after  it  had  been  installed 
and  was  found  to  be  operable.  In  other  words,  the  "as  is"  did 
not  disclaim  the  current  status  of  the  equipment  only  its 
usefulness  in  the  future  after  its  current  operability  had  been 
established.  This  case  further  illustrates  how  the  courts  and 
boards  will  take  what  appears  to  be  a  clear  and  inconsistent 
disclaimer  clause  and  strive  to  find  a  meaning  for  it 
consistent  with  the  representation  made. 1168] 

The  courts  and  boards  will  use  a  second  technique  to 
avoid  having  to  choose  between  potentially  inconsistent 
disclaimer  and  representational  clauses.  This  technique 
involves  finding  the  factual  predicate  which  underlies  the 
disclaimer  clause  to  be  inoperative  in  the  case  under  review. 
The  general  types  of  disclaimer  clauses  were  discussed  above. 
Irrespective  of  whether  the  government  chooses  in  its 
disclaimer  to  merely  negate  the  representational  language  or  go 
the  additional  step  and  place  an  affirmative  duty  on  the 
contractor  to  investigate,  the  intended  effect  is  the  same:  the 
contractor  had  better  investigate  and  confirm  the  accuracy  of 
the  representat i on  since  he  will  bear  the  risk  of  its 
inaccuracy.  Frequently,  however,  the  factual  realities  at  the 
time  of  contracting  are  such  that  a  reasonable  investigation 
would  not  have  been  possible.  Therefore,  disclaimer  clauses 
have  not  been  given  effect  where  the  bidding  time  is 
insufficient  to  make  the  investigations  con  temp  1 ated , 1 1 69]  the 
condition  to  which  the  representation  relates  is  latent  and  not 
di scoverabl e , t 1703  the  government  does  not  permit  adequate 
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access-  to  the  site  to  conduct  the  i  nvest  i  gat  i  on  ,  1 1 71 3  the 
investigation  required  would  entail  extraordi nary  effort  and 
cost, [1723  or  the  investigation  would  require  expertise  beyond 
that  normally  possessed  by  a  reasonably  experienced  and 
competent  con tr ac tor . I  1 733  In  these  circumstances,  the  courts 
and  boards  can  find  the  disclaimer  clause  inapplicable  to  the 
case  at  hand  and  give  full  effect  to  the  representation. 

The  question  remaining  is  under  what  circumstances  will 
the  courts  and  boards  agree  the  government  has  effectively 
disclaimed  a  representation.  The  answer  appears  to  be  that  an 
absolutely  clear  and  unequivocal  disclaimer  is  required  such 
that  it  gives  notice  to  a  contractor  that  the  risk  of  the 
government's  misrepresentations  will  remain  with  him.  The 
emphasis  is  on  notice  and  the  cases  which  find  a  disclaimer 
effective  or  ineffective  do  so  for  reasons  all  of  which  appear 
to  pertain  to  this  notice  requirement.  For  example,  it  has 
been  held  that  broad  disclaimer  clauses,  particularly  standard 
form  ("boilerplate")  clauses,  will  not  be  effective  in  negating 
a  more  specific  representational  clause. [1743  This  is  sensible 
since  standard  clauses  may  not  be  examined  by  a  prospective 
contractor  with  as  much  attention  as  tailored  clauses  and  it  is 
also  reasonable  to  assume  the  specific  representational  clause 
is  intended  to  prevail  over  the  broad  disclaimer  clause.  The 
effect,  then,  of  broad,  standard  clauses  is  a  failure  to 
adequately  apprise  the  contractor  of  his  responsibility  for 
government  misrepresentations.  On  the  other  hand,  the 
following  elements  have  been  used  in  successful  disclaimer 
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clauses:  the  disclaimer  language  clearly  conveyed  a 
di sc  1  aimer , C 1 753  the  disclaimer  clause  was  conspicuously  placed 
and  not  hidden  in  small  print  or  remote  c 1 auses , [ 1 761  the 
disclaimer  language  was  repeated  several  times  at  different 
points  in  the  contract  -for  emphas  i  s ,  1 1 771  and  the  clause  was 
specifically  tailored  for  the  representation  being 
negated. [1781  In  these  circumstances,  the  disclaimer  provision 
can  be  viewed  as  providing  clear  notice  to  the  contractor  of 
his  responsibility  for  government  misrepresentations. 

Moreover,  important  to  a  successful  disclaimer  may  be 
the  fact  that  the  information  as  disclaimed  is  still  useful  to 
a  contractor.  For  example,  in  one  case  where  the  government 
furnished  drawings  of  an  item  to  be  produced  in  accordance  with 
performance  specifications  but  disclaimed  the  accuracy  of  the 
drawings,  the  board  found  it  significant  in  upholding  the 
effectiveness  of  the  disclaimer  that  the  drawings  although 
inaccurate  in  large  part  were  still  useful  to  the  contractor  as 
a  guide  in  establishing  tolerances  and  in  making  his  own 
construction  draw i ngs . 1 1 791  The  rationale  for  this  rule 
appears  to  be  that  giving  effect  to  a  disclaimer  under  these 
circumstances  is  reasonable  since  enforcing  the  disclaimer 
would  not  conflict  with  the  government's  act  of  furnishing 
information  to  the  contractor  and,  therefore,  no  contractual 
provision  or  act  is  rendered  meaningless  through  recognition  of 
the  disclaimer's  efficacy.  It  can  be  reasoned  this  rule  is 
related  to  the  concept  of  notice  since  the  contractor  should  be 
apprised  under  these  circumstances  that  the  government  intends 
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■for  the  disclaimer  to  be  effective. 

Finally,  the  circumstances  surrounding  contract 
■formation  may  serve  to  notify  the  contractor  of  the 
effectiveness  of  the  disclaimer.  For  example,  in  one  case 
involving  contract  work  on  a  pier  where  the  government  had 
represented  the  measurements  of  certain  parts,  but  also  warned 
contractors  to  verify  all  dimensions,  the  court  held  this 
disclaimer  ef f ec t i ve . t 1 801  The  court  relied  on  the  fact  that 
the  contractor  could  not  expect  the  measurements  to  be  accurate 
in  light  of  the  pier's  settling  and  constant  bumping  by  ships 
over  the  years.  In  this  case,  therefore,  the  general 
circumstances  surrounding  the  contract  work  served  to  apprise 
the  contractor  that  the  government's  disclaimer  requiring 
verfi cation  was  intended  to  prevail  over  the  dimensional 
representations.  Additionally,  where  information  is  not 
exclusively  in  the  government's  possession  and  is  equally 
available  to  contractors,  this  has  been  used  in  finding  an 
effective  di sc  1  a i mer . [ 1 811  The  rationale  appears  to  be  that 
under  these  c i rcumtances ,  since  a  contractor  may  as  easily 
discover  the  facts  for  himself,  he  is  apprised  that  the 
government  intends  to  give  effect  to  the  disclaimer  over  the 
representational  language  in  the  contract. 

Whenever  the  government  successfully  asserts  a 
disclaimer,  it  has  used  a  combination  of  some  or  all  of  these 
elements,  and  the  ultimate  effect  has  been  to  provide  clear 
notice  to  the  contractor  that  he  is  responsible  for  the 
information  represented. 
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If  the  disclaimer  does  not  provide  effective  notice  of 
the  contractor's  responsibility  for  the  government's 
misrepresentations  such  that  it  is  not  given  effect  and  the 
courts  and  boards  do  not  find  a  consistent  interpretation 
between  the  disclaimer  and  representational  clause  or  do  not 
find  the  factual  predicate  for  the  disclaimer  provision 
inoperative,  the  disclaimer  language  will  be  ignored  and  effect 
given  only  to  the  represen  tat i on . 1 1 823  This  is  well 
established  in  the  cases  and  this  is  the  meaning  of  that  part 
of  the  Hoi  1 erbach  decision  quoted  above  where  the  court  found 
the  representational  provision  was  not  overcome  by  the  “general 
language  of  the  other  paragraphs ... requ i r i ng  independent 
investigation  of  the  facts." 

Before  leaving  this  section  on  disclaimers,  a  few  words 
of  special  attention  to  site  investigation  clauses  are  in 
order.  The  site  investigation  clause,  as  noted  above,  is  a 
special  type  of  disclaimer  provision  because  it  places  an 
affirmative  duty  on  the  contractor  to  investigate  and  by  doing 
so  impliedly  negates  the  representations  made. [1833  The 
concept  of  a  site  investigation  clause  plays  a  signficant  role 
in  the  non-disclosure  of  superior  Knowledge  but  plays  a  minimum 
role  in  affirmative  misrepresentation.  This  is  due  to  the 
general  rule  that  a  contractor  may  rely  on  representations 
without  investigating  them;  since  a  representation  is  involved 
in  affirmative  mi srepresentat ion  but  not  in  non-disclosure  of 
superior  knowledge,  a  contractor  has  no  obligation  to 
investigate  those  matters  represented  in  affirmative 
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misrepresentation.  Therefore,  it  is  well  accepted  that  when 
the  government  makes  a  representation  as  to  site  conditions  and 
the  contractor  foregoes  a  site  investigation  as  to  that  matter 
in  reliance  on  the  representation,  the  contractor  is  still 
entitled  to  recover  his  damages  due  to  the 

mi srepresentat i on . [ 1843  There  is  an  exception  to  this  rule, 
however.  If  the  contractor  in  making  a  site  investigation  as 
to  those  matters  as  to  which  the  government  has  made  no 
representations  discovers  a  representation  which  the  government 
has  made  is  inaccurate  or  discovers  facts  which  provide  him 
notice  that  the  government's  representations  may  not  be 
accurate  such  that  he  is  warned  he  should  check  further,  he  is 
then  not  relieved  of  responsibility  for  any  of  the 
misrepresentations  to  which  the  information  discovered 
per tai ns. C 1853  This  exception  is,  of  course,  an  extension  of 
the  actual  knowledge  and  affirmative  indications  rules, 
discussed  above,  to  the  area  of  site  investigations. 


G .  Detriment 


The  ■final  element  which  must  be  proven  by  a  contractor 
to  establish  a  case  of  affirmative  misrepresentation  is 
detriment.  Detriment  is  proven  when  the  contractor  shows  that 
the  course  of  action  he  was  induced  to  follow  in  reliance  on 
the  misrepresentation  was  more  costly  than  the  course  of  action 
he  would  have  followed  in  the  absence  of  the 

m i srepr esen tat i on . [ 1 863  Since  most  representations  cause  the 
fixed  price  contractor  to  bid  lower  than  he  would  otherwise 
have  done,  as  was  discussed  in  the  section  on  causation, 
detriment  is  shown  when  the  contractor  establishes  he  would 
have  bid  a  higher  price.  If  the  representation  caused  the 
contractor  to  bid  on  a  contract  he  would  not  have  otherwise 
attempted  or  failed  to  make  an  adjustment  in  contract 
performance  that  otherwise  would  have  been  made,  detriment  will 
be  shown  where  the  contractor  establishes  a  loss  on  the 
contract  or  shows  the  unadjusted  performance  was  more  expensive 
than  the  adjusted  performance. 

Some  of  the  litigation  in  this  area  concerns  how  to 
measure  the  damages  or  equitable  adjustment  as  appropriate  and 
is  beyond  the  scope  of  this  paper. Cl 87 3  Occasionally,  an  issue 
does  arise  as  to  whether  the  detriment  was  in  fact  caused  by 
reliance  on  the  government's  representation  or  by  some 
intervening  factor  unrelated  to  the  representation.  For 
example,  in  Mi  ere  cord  v.  United  States,  discussed  above  in  the 
section  on  the  existence  and  meaning  of  the  representation,  the 
■tour t  found,  even  assuming  the  government  had  represented  a 


•firm  number  of  drawings  to  be  micro-filmed,  that  the  contractor 
had  failed  to  show  its  increased  costs  were  due  to  reliance  on 
the  representation.  The  evidence  established  instead  that  the 
contractor  made  serious  estimating  errors  in  its  bid,  suffered 
expensive  delays  due  to  dealings  with  a  subcontractor  and 
failed  to  keep  accurate  production  records  all  of  which 
accounted  for  the  increased  costs  suf f ered . C 1 88] 

The  fi  icrec  or  d  case,  and  others  in  this  area,  [18?] 
demonstrate  that  at  times  contractors  are  not  sufficiently 
alert  when  presenting  their  cases  before  the  courts  or  boards 
to  the  nexus  between  causation  and  detriment.  For  example,  the 
decision  in  Hicrec or  d  reflects  that  much  of  the  information 
relied  on  by  the  court  in  finding  other  causes  for  the 
de  t  r i me  n  t  we  re  pled  in  the  contract  or  s  petition.  Pe  r  h  ap  s  t  h i s 
inattention  to  detail  is  explained  by  the  contractor's  focus  on 
the  more  contentious  elements  of  misrepresentation  such  as 
establishing  an  actionable  representation,  culpability  or 
reasonable  re  1  iance.  Detriment  is  a  necessary  element, 
however,  and  failure  to  adequately  estabi i sh  it  can  ruin  an 
otherwise  good  misrepresentation  case. [1903 
H .  Remed i es 

Once  the  elements  of  an  affirmative  misrepresentation 
have  been  estabi i shed  as  set  forth  and  discussed  in  the 
sections  above,  the  misrepresentation  is  actionable  and  the 
question  is  then  what  remedies  are  available.  Generally,  in 
misrepresentation  cases  the  contractor  has  been  able  to 
complete  performance  but  at  a  price  higher  than  he  anticipated 


because  of  the  government's  misrepresentation.  In  this 
situation,  the  contractor  is  normally  interested  in  recovering 
his  losses  due  to  the  misrepresentation  and  is  looking  -for  some 
type  o-f  monetary  compensation.  Occasionally,  the 
misrepresentation  may  make  contract  performance  impossible  or 
uneconomical.  In  this  situation,  the  contractor  may  be  seeking 
some  way  to  avoid  the  contract  or  change  an  already  existing 
default  termination  into  a  termination  for  convenience.  An 
actionable  mi srepresentat i on  has  been  held  to  offer  a  remedy  in 
each  of  these  posited  situations. 

An  actionable  misrepresentation  can  result  in  monetary 
relief  in  two  ways:  damages  and  an  equitable  adjustment  under  a 
contract  adjustment  clause.  Misrepresentation  is  a  breach  of 
contract  and  when  brought  in  a  court  of  law  damages  may  be 
sought. C191]  However,  until  the  Contract  Disputes  Act  of 
1978,1192]  it  was  firmly  settled  that  administrative  boards  of 
contract  appeal  did  not  have  jurisdiction  over  breach  of 
contract  claims  but  could  administer  claims  only  as  they  arose 
under  specific  contract  adjustment  c l auses . t 1 931  Since  it  had 
been  held  prior  to  the  Disputes  Act  that  if  a  contract 
adjustment  clause  afforded  a  remedy  a  claim  had  to  be  brought 
to  an  administrative  appeals  board  first  with  appeal  therefrom 
to  a  court  of  law  on  the  record  made  at  the  board, [194]  the 
question  arose  whether  misrepresentation  could  be  remedied 
under  any  of  the  standard  contract  adjustment  clauses. 

One  of  the  standard  contract  adjustment  clauses  is  the 
Changes  clause. C195]  This  clause  allows  a  contractor  an 
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equitable  monetary  adjustment  whenever  the  government  orders  a 
change  in  the  contract  work.  It  has  been  recognized  -for-  a 
substantial  period  of  time  that  misrepresentation  may  be 
remedied  by  the  boards  of  contract  appeal  under  the  standard 
Changes  clause  as  a  constructive  change. [196]  The  theory  of 
change  is  simply  that  as  the  conditions  actually  encountered 
differ  from  those  represented,  the  government,  due  to  its  fault 
in  making  the  representation,  has  constructively  changed  the 
contract  to  encompass  the  situation  as  it  actually  exists.  To 
be  entitled  to  a  constructive  change  for  misrepresentation,  the 
contractor  will  be  required  to  prove  an  actionable  case  of 
misrepresentation  including  all  the  elements  discussed 
above;[197]  this  differs  somewhat  from  the  situation  where  a 
misrepresentation  is  remedied  under  the  Differing  Bite 
Conditions  clause  discussed  below.  The  constructive  change 
doctrine  is  used  as  a  vehicle  to  remedy  government 
misrepresentation  mostly  in  those  cases  where  the 
misrepresentation  does  not  relate  to  subsurface  or  latent 
physical  conditions  at  a  construction  site. [198] 

Complementing  the  Changes  clause  as  a  potential 
contract  adjustment  provision  to  remedy  misrepresentation  is 
the  standard  Differing  Site  Conditions  clause  required  to  be  in 
all  government  fixed-price  construction  contracts .[ 199]  This 
clause  provides  i  n  ter  alia  that  an  equitable  adjustment  in  the 
contract  price  will  be  made  for  "subsurface  or  latent  physical 
conditions  which  differ  materially  from  those  indicated  in  the 
contract."  The  clause  is  the  result  of  a  government  policy 


decision  to  attempt  to  take  some  of  the  risk  out  of 
construction  contracts  where  subsurface  conditions  are  involved 
and  thereby  save  itself  some  money.  When  the  government 
chooses  not  to  make  any  representations  regarding  subsurface 
conditions  one  of  a  number  of  things  may  happen,  none  of  which 
are  good  from  the  government's  standpoint:  bidders  may  include 
contingencies  in  their  bids  to  cover  the  risks  of  working  in 
the  earth's  crust  which  results  in  substantially  higher  bid 
prices;  some  bidders  may  be  deterred  by  the  risks  of  working  in 
the  earth's  crust  and  forego  bidding  which  decreases 
competition  again  resulting  in  higher  bid  prices;  or  bidders 
may  choose  to  do  their  own  subsurface  investigations  again 
resulting  in  increased  bid  costs  and  also  likely  inconvenience 
and  disruption  to  the  government  as  bidders  invade  government 
property  for  this  pur pose . t 200 1  The  government's  solution  to 
this  dilemma  is  oftentimes  to  make  its  own  investigations  and 
represent  the  results  to  bidders.  The  risk  to  bidders  is 
further  diminished  by  the  Differing  Site  Conditions  clause 
which  guarantees  bidders  they  will  be  reimbursed  if  the 
subsurface  or  latent  physical  conditions  actually  differ  from 
those  indicated  by  the  governmen t . [ 20 1 J 

A  claim  for  an  equitable  adjustment  under  the  Differing 
Site  Conditions  clause  obviously  is  available  to  remedy 
government  misrepresentations  concerning  subsurface  or  latent 
physical  conditions.  Such  a  claim  under  the  clause  varies  from 
a  standard  action  for  misrepresentation  in  two  particulars, 
however.  First,  the  clause  requires  only  that  the  conditions 
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be  " i ndi cated . “  The  courts  and  boards  have  held  that 
implications  and  inferences  i  nsuff  i  c  i  ent  to  amount  to  an 
actionable  representation  -for  misrepresentation  theory  are 
nevertheless  sufficient  "indications"  to  meet  the  requirements 
of  the  clause. [2023  Secondly,  unlike  misrepresentation,  there 
is  no  need  for  the  contractor  to  establish  the  government  was 
culpable  in  making  the  erroneous  i ndi cat i ons . C 203]  The 
remaining  elements  of  proof  between  m i srepresen tat i on  and  the 
Differing  Site  Conditions  clause  are  the  same:  the  contractor 
must  have  relied  on  the  contract  indications,  the  indications 
must  differ  from  those  actually  encountered,  the  contractor 
must  have  suffered  detriment  because  of  his  reliance  and  the 
contractor's  reliance  must  have  been  reasonabl e . t 204] 

This  analysis  leads  to  an  overlay  comparison  of 
misrepresentation  and  a  claim  under  the  Differing  Site 
Conditions  clause.  When  there  is  an  actionable 
misrepresentation  under  misrepresentation  theory  concerning  a 
suburface  or  latent  physical  condition  there  will  be  a  provable 
claim  under  the  Differing  Site  Conditions  clause;  the  converse 
is  not  always  true,  however,  since  there  is  no  representational 
or  culpability  requirement  for  a  differing  site  conditions 
claim  and,  therefore,  an  actionable  claim  under  the  Differing 
Site  Conditions  clause  will  not  establish  an  actionable 
misrepresentation  under  misrepresentation  theory  unless  these 
additional  elements  can  be  shown.  On  the  other  hand, 
misrepresentation  theory  obviously  applies  to  a  wider  range  of 
factual  situtations  since  it  is  not  restricted  to  government 


representations  relating  to  subsurface  or  latent  physical 
conditions  in  construction  contracts. 

The  significance  of  the  Differing  Site  Conditions 
clause  is  that  it  has  diminished  greatly  the  role  of 
misrepresentation  theory  in  government  contracts.  It  was 
observed  earlier  in  the  introduction  to  this  chapter  that  the 
bulk  of  mi srepresentat i on  cases  arise  in  construction  contracts 
and  the  bulk  of  these  concern  the  government's  representations 
regarding  subsurface  conditions.  A  contractor  faced  with  a 
claim  relating  to  misrepresentation  of  subsurface  or  latent 
physical  conditions  at  the  work  site  will  normally  prefer  to 
assert  his  claim  under  a  differing  site  conditions  theory  since 
he  will  not  have  to  establish  culpability  or  an  actionable 
representation  as  he  would  under  misrepresentation  theory. 
Although  some  of  the  decisions  reflect  that  cases  of 
misrepresentation  as  to  subsurface  or  latent  physical 
conditions  have  been  decided  on  misrepresentation  theory  with 
proof  of  all  the  mi srepresentat i on  elements  and  the  Differing 
Site  Condi  tons  clause  then  referred  to  for  a  remedy, 12051  the 
vast  bulk  of  these  cases  are  brought  and  decided  on  a  differing 
site  conditions  theory  with  no  showing  of  culpability  or  an 
actionable  representat i on . [ 2063  Therefore,  the  Differing  Site 
Conditions  clause  has  greatly  displaced  misrepresentation 
theory  in  relation  to  claims  pertaining  to  misrepresentation  of 
subsurface  or  latent  physical  conditions  at  a  construction 
site. 

Misrepresentation  type  cases,  then,  may  be  remedied 
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under  standard  contract  adjustment  clauses  as  a  constructive 
change  or  as  a  differing  site  condition.  Since  the  Contract 
Disputes  Act  of  1?78,  however,  the  administrative  boards  have 
also  had  jurisdiction  to  hear  breach  of  contract  claims.  A 
breach  of  contract  claim  might  be  more  attractive  to  a 
contractor  than  an  equitable  adjustment  under  the  standard 
adjustment  clauses  in  softie  cases  since  the  adjustment  clauses 
are  usually  subject  to  notice  requirements  and  the  cost 
priniciples.  The  question,  then,  is  does  a  contractor  have  a 
right  to  elect  remedies.  The  Armed  Services  Board's  recent 
opinion  in  Johnson  &  Son  Erectors  suggests  that  where  a  claim 
in  theory  is  remediable  both  as  a  breach  of  contract  or  as  an 
equitable  adjustment  before  a  board  of  contract  appeals  a 
contractor  will  not  have  an  election  of  remedies  but  must 
assert  the  equitable  adj ustmen t . [ 207)  The  board  in  this  case 
dismissed  an  alternative  breach  of  contract  claim  for 
non-di sc  1 osure  of  superior  knowledge  where  there  was  also  an 
identical  claim  on  the  basis  of  constructive  change.  The 
Johnson  &  Son  Erectors  case  has  been  subsequently 
f ol 1  owed .[ 2083  Therefore,  it  appears  that  when  a  contractor 
asserts  a  claim  for-  misrepresentation  before  an  appeals  board 
he  will  have  to  do  so  as  an  equitable  adjustment  if  an 
adjustment  clause  is  available. 

Sometimes  a  contractor  is  not  interested  in  making  a 
claim  for  money  but  rather  in  avoiding  a  contract  which  if 
performed  would  clearly  cause  him  to  lose  money.  He  may  be 
able  to  do  so  in  two  ways.  Misrepresentation  will  serve  as  a 
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grounds  for  contract  recission  i  f  the  misrepresentation  is 
mater i a) .£ 2093  The  rule  is  that  a  contract  formed  on  the  basis 


of  a  material  misrepresentation  is  vo i dabl e . C 21 0 ]  Upon 
learning  of  the  misrepresentation  the  contractor  must  elect  to 
perform  or  continue  performance  if  performance  has  already 
commenced,  and  then  seek  his  monetary  losses,  or  to  rescind  the 
con trac t . t 21 1 3  If  he  elects  to  rescind  the  contract,  he  will 
be  restored  to  his  status  quo  ante.  [212]  Moreover, 
misrepresentation  may  afford  a  contractor  the  right  to 
discontinue  performance  under  a  theory  of  material  breach  and 
sue  for  his  damages .[ 21 33  Whether  a  breach  is  material  depends 
on  the  “nature  of  the  breach,  and  the  impact  on  the 
contractor's  ability  to  perf orm . " [ 21 4]  The  contractor's 
decision  to  discontinue  performance  under  a  material  breach 
theory  is  an  a  priori  Judgment  call;  therefore,  it  seems  if  he 
is  wrong  about  the  materiality  of  the  breach  and  elects  to 
discontinue  performance,  he  risks  a  proper  default  termination. 
An  election  to  avoid  performance  because  of  a  material  breach 
due  to  the  government's  misrepresentation,  consequently,  can 
become  a  gamble  and  may  be  limited  in  practice  by  the  realities 
of  the  situation.  The  contractor's  alternative,  and  safer, 
remedy  would  be  to  continue  performance  and  seek  monetary 
compensat i on . 

Misrepresentation  may  also  result  in  a  number  of 
miscellaneous  other  remedies.  It  can  serve  as  a  grounds  for 
changing  a  default  termination  into  a  convenience 
termi nat i on , C 2153  cancelling  an  IFBC2163  or  equitable 
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reformation  of  the  contract  terms. C2171  Moreover,  where  there 
is  a  negligent  misrepresentation  by  the  government,  both 
parties  may  be  in  the  position  of  having  made  a  mutual  mistake, 
and  the  right  to  relief  has  been  recognized  under  mutual 
mistake  theory  in  these  c i rcumstances . [ 2183  The  virtue  of  this 
theory  is  that  a  contractor  who  was  negligent  in  relying  on  the 
government's  representation  because  of  affirmative  indications 
which  gave  him  notice  to  inquire  further  and  is  thereby  barred 
from  recovering  under  misrepresentation  theory,  may 
nevertheless  be  entitled  to  recover  under  an  analysis  which 
views  negligent  misrepresentation  as  mutual  m i stake . C 21 91 


A.  I n  troduc  t i on 


The  title  -for  this  chapter,  “non-disclosure  of  superior 
Knowledge,"  is  aptly  and  precisley  chosen.  This  is  because  a 
mere  non-disclosure  of  knowledge  by  the  government  is  not  a 
sufficient  showing  by  the  fixed-priced  contractor  to  warrant  a 
reallocation  of  the  risk  of  unanticipated  difficulties  due  to 
the  failure  to  reveal  the  information  by  the  government;  the 
contractor  must  also  show  among  other  things  that  the 
government  was  in  possession  of  "superior  knowledge." 

“Superior  knowledge"  does  not  mean  knowledge  that  is  arcane, 
abstruse  or  hyper-technical,  although  the  information  which  the 
government  possessed  and  did  not  reveal  certainly  may  meet 
these  criteria.  Rather,  "superior  knowledge"  means  information 
which  the  government  knows,  or  should  know,  but  which  the 
contractor  does  not  have  a  reasonable  means  for  obtaining. 
"Superior  knowl edge , “  therefore,  does  not  connote  the 
qualitative  nature  of  the  information  not  revealed  as  much  as 
it  does  the  relative  access  of  the  parties  to  information. 

These  aspects  of  non-disclosure  of  superior  knowledge  will  be 
discussed  at  greater  length  below.  For  brevity,  however,  the 
non-disclosure  of  superior  knowledge  in  this  chapter  will 
simply  be  referred  to  as  superior  knowledge. 

Superior  knowledge  cases,  like  misrepresentation,  arise 
in  all  types  of  federal  contracting:  construction, 
manufacturing,  supply  and  service  contracts. C220J  The  r.jst 
prevalent  type  of  contracting  in  which  the  doctrine  arises  is 


in  construction  contracts,  followed  by  manufacturing  contracts 
and  then  supply  and  service  con trac ts . C 221 3  Construction 
contracting  leads  the  list  because  the  government  has 
oftentimes  made  investigations,  or  otherwise  knows,  about  the 
physical  conditions  at  a  construction  site;  moreover,  in 
manufacturing  contracts  the  government  frequently  has  technical 
information  and  experience  from  prior  contracts  relevant  to  the 
production  of  the  items  contracted  for.  These  two  types  of 
contracts,  then,  serve  as  a  fruitful  area  for  litigation  when 
the  government  fails  to  disclose  what  it  knows.  The  superior 
knowledge  doctrine  also  arises  in  all  types  of  factual 
contexts;  specific  examples  are  provided  in  the  margin. [2221 
Superior  knowledge,  moreover,  can  be  asserted  in  cases  for  the 
disposition  of  federal  property  as  well  as  in  contracts  for 
procurement .[ 2233  Finally,  the  superior  knowledge  doctrine 
usually  relates  to  information  which  should  have  been  disclosed 
during  the  bidding  and  solicitation  process;  however,  the 
government  will  be  held  responsible  for  the  failure  to  disclose 
relevant  information  after  award  concerning  problems  that  do 
not  become  apparent  to  either  party  until  performance .[ 2243  In 
all  these  respects,  then,  the  superior  knowledge  doctrine 
parallels  misrepresentation  as  was  discussed  in  Chapter  1. 

The  plaintiff  in  a  superior  knowledge  case,  just  as  in 
a  misrepresentation  case,  will  have  to  show  two  prerequisites 
before  the  risk  of  unanticipated  difficulties  due  to  the 
government's  failure  to  disclose  information  are  reallocated  to 
the  government:  the  superior  knowledge  doctrine  is  available  in 
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the  context  of  the  specific  case  and,  i  -f  so,  all  the  elements 
have  been  established.  The  first  requirement,  that  superior 
knowledge  theory  is  applicable  to  the  case,  may  be  absent  in 
either  of  two  instances!  the  contractor  does  not  have 
"standing"  to  assert  the  doctrine  or  the  risk  involved  has 
specifically  been  assumed  by  the  contractor  and  the  government, 
thereby,  contractually  has  been  relieved  of  any  responsibility 
for  withholding  information. 

The  issue  of  standing  was  addressed  in  Aerojet-General 
Corporation  v.  United  States  discussed  above  in  the 
misrepresentation  chapter.  The  plaintiff  in  this  case  coupled 
his  claims  of  misrepresentation  with  several  claims  of  superior 
knowledge.  The  thrust  of  the  superior  knowledge  claims  were 
that  the  government  was  well  aware  at  the  time  of  the  takeover 
that  the  target  company  was  losing  heavily  on  the  contract  but 
did  not  inform  the  plaintiff.  With  respect  to  the  plaintiff's 
right  to  assert  a  superior  knowledge  theory,  the  Court  of 
Claims  observed: 

[PJlaintiff  puts  itself  in  the  same  posture  as  a 
successful  bidder....  On  this  phase  of  the  case, 
too,  we  see  Aerojet  in  the  quite  different  light  of  a 
would-be  intervenor  coming  to  the  United  States  for 
information,  not  as  to  the  scope  or  conditions  of  the 
work  or  the  specifications,  but  as  to  the  chances  of 
the  work's  being  done  within  the  sum  which  had 
already  been  bid.  In  a  fixed-price  agreement,  the 
latter  is  not  normally  a  matter  as  to  which  the 
Government  has  any  direct  responsibility. 

•  •  •  a 

...There  was  no  such  relationship  as  called  upon 
defendant  to  volunteer  the  particular  items  plaintiff 
ment i ons. . . . t 2253 


Based  on  the  plaintiff's  failure  to  demonstrate  “standing, 
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therefore,  the  court  denied  the  superior  knowledge  claims. 

The  current  status  of  the  “standing"  requirement  in 
superior  knowledge  cases  is  unclear.  Aeroj e t-Gener al  is  the 
only  case  that  has  been  discovered  that  has  dealt  with  the 
requirement;  therefore,  there  is  a  paucity  of  judicial 
discussion  on  the  matter.  Moreover,  as  the  quoted  language 
demonstrates,  it  is  uncertain  whether  Aeroj  e  t -General  would 
have  had  standing  in  the  court's  view  to  assert  the  superior 
knowledge  doctrine  even  as  an  "intervenor"  if  its  inquiries  had 
related  to  the  work  or  specifications.  In  other  words,  it  is 
unclear  whether  to  demonstrate  standing  to  assert  a  superior 
knowledge  claim  a  plaintiff  must  show  that  he  was  both 
solicited  to  do  the  contract  work  and  his  inquiries  related  to 
the  work  or  specifications,  or  merely  the  latter.  The  language 
of  the  court's  opinion  relating  to  "standing"  to  assert 
warranty  theory,  which  was  quoted  above  in  the  discussion  of 
warranties  in  Chapter  l,  suggests  that  the  standing  requirement 
as  it  relates  to  warranties  is  conjunctive;  i e . .  a  contractor 
will  have  to  be  both  solicited  and  the  inquiries  must  relate  to 
the  contract  work  before  he  will  have  standing  to  assert 
warranty  theory.  The  exact  scope  of  the  standing  requirement 
remains  unclear  in  the  court's  opinion,  however,  as  it  relates 
to  super i or  knowledge  claims  although  symmetry  between  superior 
knowledge  and  warranty  standing  would  be  expected. 

Despite  the  uncertainty  whether  standing  to  assert 
superior  knowledge  theory  requires  both  a  solicited  contractor 
making  inquiries  regarding  the  contract  work,  or  merely  the 
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latter,  Aeroj e t-Gener al  does  clearly  stand  for  the  proposition 
that  a  contractor  who  is  n e i t h e r  solicited  nor  making  inquiries 
relating  to  the  contract  work  will  not  have  standing  to  assert 
superior  knowledge  theory.  Aerojet-General .  therefore,  leaves 
a  current  dichotomy  between  the  standing  requirements  for 
asserting  the  mi srepresentat i on  and  superior  knowledge 
doctrines.  The  discussion  of  the  warranty  section  in  Chapter  1 
showed  that  although  the  court  rejected  plaintiff's  standing  to 
assert  warranty  theory  because  it  was  an  unsolicited  contractor 
and  its  inquiries  did  not  relate  to  the  contract  work,  it  did 
recognize  the  contractor's  standing  in  these  circumstances  in 
the  case  sub  judice  to  assert  misrepresentation;  however,  on 
essentially  the  same  facts  with  the  same  contractor  it  rejected 
his  right  to  assert  the  superior  knowledge  doctrine.  In  regard 
to  this  superior  knowledge/misrepresentation  dichotomy  as  it 
relates  to  standing,  it  should  be  noted  the  court  did  say  in  a 
footnote  as  to  its  recognition  that  the  contractor  had  standing 
to  assert  misrepresentation  theory  that,  u[w]e  leave  open  the 
possibility  that  for  a  contract  claim  in  circumstances  like 
these,  the  general  standard  may  be  the  still  lower  one  of 
recklessness  or  gross  neglignce  or,  perhaps,  even  of  absence  of 
[sic  3  any  obligation  at  all."  [2263  Therefore,  in  the 
italicized  language,  the  court  recognized  the  possibility  that 
in  future  cases  there  would  be  no  standing  to  assert 
misrepresentation  theory  under  the  same  circumstances  present 
in  that  case.  Also,  the  court  disposed  of  the 
mi srepresentat i on  claims  through  the  plaintiff's  failure  to 
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adequately  establish  the  elements  of  misrepresentation; 
consequently,  it  was  not  faced  with  a  case  of  an  actionable 
misrepresentation  where  the  contractor  was  entitled  to 
recovery . 

It  can  be  argued,  then,  the  current  dichotomy  between 
superior  knowledge  and  misrepresentation  standing  is  more 
ephemeral  than  real.  This  would  be  sensible  since,  whether  a 
contractor  is  misled  by  an  affirmative  misrepresentation  or  a 
failure  to  reveal  information,  he  may  suffer  equal  harm. 
Moreover,  both  theories  deal  with  the  integrity  of  the 
communicative  process  in  government  contracting  and  with  the 
government's  obligation  to  deal  with  its  contractors  in  good 
faith.  Under  all  the  circumstances,  no  sound  justification 
exists  for  different  standing  requirements  for  the  two 
theor i es. 

In  summary,  then,  Aerojet  General  seems  to  establish 
"standing"  requirements  for  warranty  theory  where  the 
contractor  must  show  both  that  he  was  solicited  to  do  the  work 
by  the  government  and  his  inquiries  related  to  the  contract 
work.  The  requirements  for  "standing"  as  it  relates  to 
superior  knowledge  claims  are  somewhat  more  vague  but  reason 
would  seem  to  dictate  they  should  be  the  same  as  for  warranty 
theory.  Finally,  Aeroje  t-General  recognized  the  right  of  the 
plaintiff  to  assert  misrepresentation  theory  even  though  it  was 
an  unsolicited  contractor  and  its  inquiries  did  not  relate  to 
the  contract  work.  However,  this  was  most  likely  an  ad  hoc 
holding  and  the  standing  requirement  for  misrepresentation  will 
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eventually  be  held  to  be  the  same  as  ■for  superior  knowledge. 

In  addition  to  standing,  the  contractor's  superior- 
knowledge  claim  may  be  defeated  because  the  contract  provisions 
place  the  risk  of  the  unanticipated  occurrence  on  him  in  such  a 
way  that  the  government  is  absolved  of  its  responsibility  for 
failing  to  disclose  the  knowledge  it  possessed.  For  example, 
in  L'Enfant  Plaza  Properties.  Inc,  v.  United  States  C227]  the 
contractor  had  a  lease  agreement  with  the  Redevelopment  Land 
Agency,  an  instrumentality  of  the  federal  government,  for  a 
certain  portion  of  the  land  in  the  L' Enfant  Plaza  complex  in 
Washington  D.C.  upon  which  to  build  a  hotel.  When  the 
contractor  began  construction  of  the  hotel,  he  discovered  that 
footings  of  a  recently  constructed  government  building  adjacent 
to  his  site  encroached  on  the  land  in  such  a  way  as  to 
interfere  with  his  construction  and  increase  his  costs 
substantially.  The  encroachment  occurred  during  a  period  after 
the  lease  had  been  signed  but  before  full  possession  of  the 
leasehold  had  been  obtained.  The  contractor  brought  suit 
asserting  as  one  of  his  claims  the  government's  failure  to 
disclose  the  encroachment.  The  Court  of  Claims  granted  the 
government's  motion  to  dismiss  the  claim  since  it  sounded  in 
tort  and  was  beyond  the  court's  jur i sdi c t i on .  The  court  found 
that  the  terms  of  the  lease  placed  the  risk  of  trespass  on  the 
leasehold  soley  on  the  contractor  after  lease  signature.  The 
court  concluded,  therefore,  that  since  the  government  absolved 
itself  of  any  contractual  responsibility  under  the  lease  for 
the  trespass  it  had  no  duty  in  contract  law  to  disclose  the 
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encroachment  and  any  cause  of  action  remaining  sounded  in  tort 
only.  Likewise,  in  Shayne  Brothers.  Inc,  v.  United  States 
£228]  the  contractor  sued  the  government  for  damages  on  its 
refuse  contract  with  a  military  installation.  The  contractor 
alleged  the  government  failed  to  disclose  it  had  been  offered 
cheap  incinerator  rates  for-  its  trash  by  local  county 
officials.  Had  the  contractor  known  of  the  offer  to  the 
government  by  the  county  officials,  it  would  have  been  able  to 
dispose  of  the  trash  cheaper  than  it  had  otherwise  done.  The 
Court  of  Claims  concluded  the  contractor  could  not  complain 
about  the  witholding.  It  observed  the  contract  made  the 
contractor  completely  responsible  for  disposal  of  the  trash  and 
concommi tantly  absolved  the  government  of  any  responsibility  as 
to  that  matter.  Under  the  circumstances,  "the  sole 
responsibility  for  disposing  of  the  trash  was  on  the 
plaintiff ."£229] 

These  cases  in  the  superior  knowledge  areal  230]  are 
like  DRB  Corporation  v.  United  States  discussed  in  the 
misrepresentation  chapter.  The  contractual  undertakings  may  be 
such  that  the  contractor  assumes  all  the  risk  of  unanticipated 
difficulties  as  to  a  certain  matter  and  absolves  the  government 
of  any  responsibility  in  the  subject.  Like  misrepresentation, 
the  superior  knowledge  doctrine  will  not  operate  to  reallocate 
the  risk  under  these  circumstances  since  a  specific  contractual 
provision  prevents  it  from  doing  so.  Only  where  the  contract 
does  not  specifically  allocate  all  the  risk  to  the  contractor, 
will  he  be  able  to  assert  the  superior  knowledge  doctrine  to 
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reallocate  the  risk  of  unanticipated  difficulties  caused  by  the 
government's  withholding  of  information. 

The  cases  where  the  contractor  does  not  have  standing 
to  assert  the  superior  knowledge  doctrine  or  where  the  contract 
prevents  him  from  doing  so  because  of  specific  risk  allocation 
are  very  rare.  The  vast  bulk  of  the  cases  involving  litigation 
over  the  government's  failure  to  disclose  information  revolve 
around  one  of  the  elements  of  superior  knowledge.  To  recover 
for  a  failure  to  disclose  superior  knowledge,  the  contractor 
will  need  to  establish  that  "vital “  information  was  not 
disclosed,  the  contractor  did  not  know  or  have  reason  to  know 
of  the  information,  the  government  knew  or  should  have  known  of 
the  information,  the  government  knew  or  should  have  known  of 
the  information's  significance  to  contract  performance,  the 
government  knew  or  should  have  known  of  the  contractor's 
ignorance  and  the  failure  to  disclose  the  information  caused 
the  contractor  to  suffer  detriment.  These  elements  will  be 
discussed  in  detail  below.  Subsequently,  a  discussion  of 
available  remedies  once  an  actionable  superior  knowledge  case 
has  been  shown  will  be  undertaken. 

B .  Failure  to  Disclose  Information  Vital  to  Contract 
Performance 

To  establish  an  actionable  superior  knowledge  case,  the 
contractor  must  show  that  the  government  has  failed  to  convey 
information  that  is  vital  to  contract  performance.  This 
element  plays  the  same  role  in  superior  knowledge  as  does  the 
representation  in  misrepresentation.  It  is  the  central  element 
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to  which  all  the  remaining  elements  relate.  Like  the 
representational  element  in  misrepresentation,  this  element 
also  conceptually  has  two  subelements:  a  communicative 
subelement  and  an  informational  subelement.  The  failure  to 
disci ose  the  information  constitutes  the  communicative 
subelement;  the  nature  of  the  information  withheld  constitutes 
the  informational  subelement.  These  aspects  of  this  element 
will  be  discussed  in  turn  in  this  section. 

1.  Failure  to  Disclose 

The  first  subelement  the  contractor  must  show  is  that 
the  government  has  failed  to  convey,  i  .e .  .  make  a  communicaton 
of,  information  to  the  contractor  that  it  was  under  an 
obligation  to  reveal.  This  was  established  for  superior 
knowledge  cases  by  parts  "iv"  and  “v"  in  the  passage  from  the 
court's  opinion  in  Helene  Curtis  Industries.  Inc,  v.  United 
States  quoted  in  the  introduction  to  this  paper.  This  is 
precisely  the  converse  of  the  communicative  subelement  of  the 
representation  element  in  mi srepresentat i on  where  it  was  stated 
the  contractor  must  show  the  transmission  of  information  to  the 
contractor.  This  subel ement--the  failure  to  convey  information 
versus  the  conveyance  of  information — is  the  heart  of  the 
difference  between  the  superior  knowledge  and  misrepresentation 
doctrines.  Both  deal  with  the  communicative  process  but  from 
different  sides:  superior  knowledge  concerns  the  failure  to 
communicate  when  there  is  an  obligation  to  do  so  whereas 
misrepresentation  concerns  a  communication  that  is  erroneous. 

To  establish  a  superior  knowledge  claim,  then,  the 
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contractor  will  have  to  show  the  government  did  not  disclose 
in-formation  it  was  obligated  to  disclose.  In  most  superior 
knowlege  cases,  this  is  not  an  issue  because  the  government  has 
not  made  a  disclosure  and  this  is  very  apparent  to  both 
parties.  In  these  cases,  then,  the  issues  in  contention 
between  the  parties  concern  one  of  the  other  elements  of 
superior  knowledge.  In  some  cases,  however,  a  dispute  in 
regard  to  disclosure  may  exist  between  the  parties.  The 
dispute  can  be  of  two  basic  types:  there  can  be  a  disagreement 
between  the  contractor  and  the  government  as  to  whether  there 
has  been  a  disclosure  of  any  information  to  the  contractor; 
even  if  the  parties  agree  there  has  been  a  disclosure  of 
information,  they  can  disagree  as  to  whether  it  suffices  to 
meet  the  government's  obligation  under  superior  knowledge 
theory . 

In  regard  to  the  type  of  dispute  where  the  parties 
disagree  over  whether  a  disclosure  of  information  has  been 
made,  the  parties  may  differ  over  what  words,  or  if  any  words, 
were  used  and  communicated  to  the  contractor.  The  government 
may  be  in  the  position  of  asserting  certain  words  were  used  and 
communicated  and  the  contractor  may  be  denying  this.  This  type 
of  disagreement  will  not  arise  where  the  alleged  communication 
took  place  in  solicitation  or  contract  documents  because  the 
documents  will  establish  exactly  what  words  were  or  were  not 
used.  This  type  of  disagreement  can  arise,  however,  where  the 
alleged  communication  was  made  apart  from  the  documents  such  as 
at  a  bidder's  conference.  In  this  situation,  evidence  will  be 
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taken  on  the  issue  of  what  words,  if  any,  were  employed  and 
conveyed  and  findings  of  fact  made. £2313 

A  dispute  over  whether  there  has  been  a  disclosure  of 
information  also  may  center  on  whether  a  disclosure  has  been 
made  indirectly.  In  this  situation,  the  disclosure  is  not  made 
directly  in  the  solicitation  or  contract  documents,  or 
otherwise  such  as  at  a  bidder's  conference,  but  instead  the 
contractor  is  referred  to  a  source  where  he  may  obtain  the 
information.  The  government,  then,  is  asserting  there  has  been 
a  disclosure  by  reference  but  the  contractor  denies  this.  The 
rule  in  such  situations  is  the  contractor  is  responsible  for 
all  information  to  which  he  is  clearly  ref erred. 1 2323  This 
rule  may  serve  as  a  trap  for  an  unwary  contractor  for  it 
requires  him  to  be  alert  to  all  references  in  the  contract  and 
at  times  the  references  can  be  subtle  and  less  than 
exp  1 i c i t .1 2333  This  area  of  disclosure  by  reference  will  be 
further  discussed  and  illustrated  in  connection  with  the  Hunt 
and  U)i  1  1  et  case  in  the  reasonable  reliance  section  below. 

Once  it  has  been  determined  there  has  been  a  disclosure 
of  information  and  the  words  or  information  which  comprise  the 
disclosure,  the  second  type  of  disagreement  which  may  arise 
between  the  parties  is  whether  the  disclosure  is  sufficient  to 
meet  the  government's  obligation  under  superior  knowledge 
theory.  The  general  rule  is  that  the  government  need  not 
disclose  everything  it  knows  in  detail;  instead,  it  need  only 
reveal  enough  information  to  give  the  contractor  adequate 
warning  that  an  investigation  of  the  subject  matter  is  in 


order. [2343  Under  these  circumstances,  the  contractor  will 
then  be  imputed  with  all  the  knowledge  reasonably  discoverable 
as  the  result  of  this  investigation  which  he  has  been  warned  he 
should  make.  A  more  detailed  analysis  of  what  constitutes  an 
adequate  disclosure  will  also  be  undertaken  in  the  reasonable 
reliance  section  below. 

Once  the  contractor  has  established  there  has  been  no 
disclosure  or  the  disclosure  does  not  suffice  to  satisfy  the 
government's  obligation  under  superior  knowledge  theory,  he 
must  then  satisfy  the  informational  subelement. 

2.  Vital  Information 

The  courts  and  boards  frequently  say  that  the 
information  which  is  not  disclosed  must  be  " v i tal . “ t 2353  This 
term  is  loosely  used  and  is  probably  somewhat  misleading.  When 
used  in  superior  knowledge  cases  the  term  vital  may  either 
refer  to  the  requirement  that  the  information  be  material  or 
that  it  be  factual  in  nature.  The  term  "vital"  is  somewhat 
misleading  because  it  is  clear  that  information  may  be  both 
factual  and  material  and,  therefore  be  actionable,  but  not  be 
vital  in  the  sense  that  contract  performance  is  rendered 
utterly  impossible  without  it.  In  fact,  in  most  cases  the 
information  is  not  of  this  nature  but  rather  the  omission  of 
the  information  results  in  contract  performance  being  more 
expensive  and  difficult  than  anticipated  but  nevertheless 
feasible.  The  most  sensible  way  to  discuss  the  informational 
subelement  is  to  examine  its  components  without  attaching 
labels  which  tend  to  skew  or  mask  its  meaning.  Therefore,  the 
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use  of  the  word  "vital"  will  be  dropped.  As  the  discussion 
below  will  demonstrate,  the  informational  subelement  in 
superior  knowlege  cases  is  the  same  as  in  misrepresentation; 
that  is,  the  non-disclosure  will  not  be  actionable  unless  the 
information  not  disclosed  is  both  material  and  factual  in 
nature . 

a .  Mater i al i ty 

The  information  which  is  not  disclosed  in  superior 
knowledge  cases  has  the  same  materiality  requirement  as  in 
misrepresentation.  Also,  as  in  misrepresentation,  the 
discussion  of  materiality  in  the  superior  knowledge  cases  is 
less  than  completely  satisfactory  because  no  case  has  been 
found  which  forthrightly  analyzes  the  material ty  requirement  in 
all  its  ramifications.  However,  two  cases,  one  where  the 
information  was  found  to  be  material  and  one  where  it  was  not, 
serve  to  illustrate  with  at  least  partial  satisfaction  the 
materiality  requirement  in  superior  knowledge. 

In  Oceanic  Steamship  Company  v.  United  States.  [236]  a 
ship  subsidy  contract  was  involved.  This  is  a  contract  whereby 
the  government  agrees  to  pay  a  subsidy  to  commercial  ship 
owners  and  operators  and  in  turn  they  agree  to  keep  their  ships 
under  American  registry  and  maintain  shipping  operations  on 
certain  routes  with  American  crews.  The  subsidy  is  established 
by  taking  the  comparable  costs  for  foreign  competitors  on  the 
same  routes  and  paying  the  differential  in  operating  costs  to 
the  American  ship  owner.  In  this  case,  the  governmental  agency 


involved  did  not  reveal  to  the  contractor  that  it  had  recent 


information  indicating  that  the  contractor's  competitors  had 

been  able  to  cut  crew  costs  by  using  low  paid  labor  from 

disadvantaged  nations.  The  result  was  the  contractor  entered 

into  a  subsidy  agreement  lower  than  it  was  entitled  to.  When 

it  discovered  what  had  occurred,  the  contractor  sought  its 

damages.  The  Court  of  Claims  found  the  contractor  was  entitled 

to  recover  under  a  superior  knowledge  theory  and,  as  to  the 

nature  of  the  information  witheld,  commented  the  "information 

was  cr i t i cal . . .si  nee  it  is  most  probable  the  plaintiff  would 

not  have  agreed  to  the... 1965  rates  had  it  known  of  the  data 

subm i t ted .“ £ 2373  The  contract  in  Imperial  Agriculture 

Corporation  v.  United  States  C2383  called  for  the  government  to 

provide  the  contractor  seed  for  a  jute  substitute  called  kenaf, 

the  contractor  was  to  cultivate  the  kenaf  plants  and  in  turn 

the  government  agreed  to  buy  the  seed  from  the  kenaf  crop.  The 

only  previous  experience  the  government  had  in  growing  kenaf 

was  two  other  plantings  by  a  government  researcher  in  Cuba;  one 

of  the  Cuban  plantings  developed  leaf  discoloration  in  some  of 

the  plants  which  was  due  to  a  type  of  plant  disease.  When  the 

contractor  cultivated  the  kenaf  plants,  most  of  its  crop  was 

wiped  out  by  the  same  disease.  It  brought  suit  because  of  the 

government's  failure  to  disclose  that  kenaf  was  susceptible  to 

disease.  The  Court  of  Claims  denied  recovery.  One  of  its 

grounds  for  denial  was  the  significance  of  the  information: 

tilt  is  not  conceivable  that  either  [the  government! 
or  plaintiff's  representatives  would  have  regarded 
those  observations  as  significant.  Plaintiff  was  no 
amateur.  It  was  a  large  planter  with  varied 
experience  in  many  countries.  Like  every  planter,  it 


was  accustomed  to  taking  risks  of  weather,  insect 
pests  and  plant  diseases.  It  would  not  have  been 
frightened  away  from  an  important  piece  of  business 
by  the  appearance,  in  another  year  and  another 
country,  of  some  discoloration  in  the  leaues  of  an 
insignificant  portion  of  a  crop. [2393 

The  citations  to  other  materiality  cases  are  provided  in  the 
margi n . 1240] 

These  two  cases  illustrate  that  the  materiality 
requirement  for  superior  knowledge  cases  is  the  same  as  for 
misrepresentation.  The  information  which  is  not  disclosed  must 
be  of  a  nature  that  had  it  been  disclosed  a  reasonable 
contractor  would  not  have  assented  to  the  same  contractual 
terms  as  he  did  in  the  absence  of  the  information.  This  can  be 
seen  from  the  court's  statement  in  Oceanic  Steamship  Company 
that  the  contractor  most  probably  would  not  have  agreed  to  the 
subsidy  contract  as  proposed  had  it  known  of  the  information 
and  the  court's  statement  in  Imperial  Agriculture  Corporation 
that  had  the  contractor  known  of  the  information  it  would  not 
have  been  dissuaded  from  consenting  to  the  contract  terms  as 
proposed . 

In  this  sense,  then,  materiality  is  closely  related  to 
the  causation  element  discussed  below  because  information  which 
is  material  would  normally  cause  contractor  reliance  if 
disclosed  and  information  which  is  immaterial  normally  would 
not  cause  contractor  reliance  if  disclosed.  In  fact,  if 
information  is  found  to  be  material,  it  is  presumed  it  would 
have,  in  the  absence  of  evidence  to  the  contrary,  caused 


reliance  if  revealed  and,  conversely,  if  it  is  immaterial  it  is 
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presumed  it  would  not  have,  in  the  absence  of  contrary 
evidence,  caused  reliance  i f  reveal ed . C 241 3 

However,  materiality  goes  beyond  causation  because  the 
test  is  what  a  reasonable  contractor  would  have  done  under  the 
same  circumstances  not  necessarily  what  the  contractor  in  the 
specific  case  would  have  done.  This  can  be  inferred  from  the 
language  quoted  from  the  two  cases  above  which  shows  the  court 
judged  what  the  contractor  would  have  done  had  the  information 
been  disclosed  by  what  was  reasonable  under  the  circumstances. 
Moreover,  in  regard  to  materiality,  it  has  been  noted  by  other- 
authority  where  the  fact  "would  not  influence  the  reasonable 
man,  either  because  of  its  triviality  or  because  of  its 
irrelevance  to  the  subject  dealt  with,  the  law  will  ordinarily 
regard  that  fact  as  immaterial  and  reliance  on  it 
un just i f i ed 2423  Materiality,  therefore,  provides  the  same 
threshold  in  superior  knowledge  cases  as  it  does  in 
misrepresentation;  below  this  threshold  information  which  would 
induce  a  specific  contractor's  reliance  will  not  be  actionable, 
b.  Factual  Information 

The  information  which  is  not  disclosed  must  also  be 
factual  in  nature  or  otherwise  it  will  not  be  deemed 
actionable.  Information  which  has  been  found  not  to  be  factual 
in  nature,  and  therefore  not  actionable  for  purposes  of 
superior  knowledge,  includes  op i n i ons , t 2433  speculation  based 
on  incomplete  facts, 12443  or  expert  conclusions  predicated  on  a 
data  base . I  2453 

A  frequently  occurring  theme  in  this  area  surrounds  the 
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experience  of  previous  procurements.  Many  government  contracts 
occur  subsequent  to  prior  procurements  of  the  same  item  under 
identical  or  nearly  identical  specifications.  Oftentimes,  the 
previous  contractor  or  contractors  will  have  had  problems  with 
the  performance  of  their  contracts.  The  government,  however, 
will  at  times  omit  reference  in  the  solicitation  for  the 
current  procurement  to  the  problems  under  the  previous 
procurement,  the  subsequent  contractor  will  suffer  difficulties 
and,  when  he  discovers  other  contractors  have  had  problems  with 
the  same  procurement,  will  assert  the  government  was  obligated 
to  reveal  the  prior  procurement  history.  The  rule  in  this  area 
is  well  established  that  the  government  does  not  have  to  reveal 
general  procurement  history  but  only  specific  facts  which  the 
procurement  history  has  brought  to  its  attention  and  which 
contractors  would  find  significant  to  contract 
per formance .[ 2461  In  most  of  these  cases,  the  prior  history 
does  not  reveal  one  or  a  series  of  specific,  useful  facts  but, 
rather,  that  the  contract  is  on  the  whole  complex,  demanding 
and  difficult  to  perform.  This  type  of  general  information 
concerning  the  difficulty  of  contract  performance,  however,  is 
not  required  to  be  di sc l osedt 24?)  even  though  logically  a  good 
argument  can  be  made  that  information  of  this  type  might  be 
very  useful  to  a  contractor  who  undertook  his  obligations  very 
cautiously. 

The  rationale  behind  this  rule  appears  to  be  that  where 
a  procurement  has  had  a  troubled  history,  but  the  trouble  is 
not  due  to  one  or  a  couple  of  discernible  facts,  requiring  the 
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history  to  be  revealed  would  amount  to  speculation  that  the 
next  contractor  was  going  to  encounter  difficulties.  Moreover, 
it  has  been  expressed  that  revealing  the  general  complexity  of 
a  contract,  in  the  absence  of  any  specific  facts  which  a 
contractor  would  find  of  aid  in  contract  performance,  would 
unnecessar i 1 y  serve  as  a  restraint  on  competition  for 
government  contracts  by  possibly  dissuading  qualified 
contractors  from  bi ddi ng. C2483 

In  conclusion,  the  discussion  in  this  subsection 
illustrates  that  in  superior  knowledge  cases  for  the 
government's  failure  to  disclose  information  to  be  actionable 
the  information  must  relate  to  factual  matter.  If  the 
information  has  any  element  of  speculation  to  it,  and  does  not 
reflect  what  the  government  knows  for  certain  to  be  fact,  then 
the  failure  to  disclose  will  not  be  actionable, 
c.  Rationale  for  the  Materiality  and  Factual  Matter 
Requ i remen  ts 

The  rationale  for  the  materiality  and  factual  matter 
requirements  in  superior  knowledge  is  not  discussed  in  the 
cases  but  appears  to  be  the  same  as  in  misrepresentation. 

These  requirements  are  the  result  of  a  legal  policy  decision 
that  certain  information  will  not  be  actionable.  The  reasoning 
for  this  again  seems  to  be  two-fold.  First,  the  capacity  of 
non-factual  and  immaterial  information  to  induce  reliance  is 
limited.  Since  the  current  context  is  a  failure  to  disclose 
information,  what  is  being  said  is  that  had  the  information 
been  revealed  it  would  probably  not  have  induced  the  contractor 
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to  change  his  course  of  action  because  of  the  information's 
nature  as  opinion  or  its  immaterial  character.  Secondly,  the 
administrative  burden  on  the  government  would  be  intolerable  if 
it  were  liable  for  the  failure  to  disclose  every  piece  of 
immaterial  or  speculative  information  in  its  possession.  The 
administrative  burden  argument  seems  particularly  appropriate 
in  superior  knowledge  cases.  In  misrepresentation,  the 
government's  burden  is  controllable  to  some  extent  because  it 
can  define  the  relevant  sphere  of  respons i b i 1 i ty  by  determining 
what  representations  to  make.  In  other  words,  it  is  not 
responsible  for  a  representation  unless  it  chooses  to  make  an 
assertion.  On  the  other  hand,  since  superior  knowledge  cases 
do  not  deal  with  erroneous  communications  but  instead  the 
failure  to  communicate,  the  government  cannot  define  its  sphere 
of  responsibility  by  choosing  not  to  make  an  assertion.  The 
sphere  of  responsibility  is  the  limit  of  the  information  in  the 
government's  files  and  the  heads  of  its  employees.  This  can  be 
very  compendious  and  some  way  is  needed  to  1  t  the 
responsibility  to  manageable  proportions.  The  materiality  and 
factual  matter  requirements  do  this. 

The  materiality  and  factual  matter  requirements  of  the 
informational  subelement  in  superior  knowledge  cases  serve, 
then,  to  restrict  the  reallocation  of  the  risk  from  a 
fixed-price  contractor  to  the  government  when  unanticipated 
difficulties  in  contract  performance  arise  from  the 
government's  failure  to  disclose  information  to  situations 
where  the  reallocation  is  fair  to  both  parties.  In  superior 
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knowledge  cases,  as  in  misrepresentation  cases,  this  will  be 
where  the  in-formation  is  most  likely  to  induce  contractor 
reliance  on  one  hand  and  is  manageable  by  the  government  on  the 


other  . 


Government  Culoabilit 


A  bare  witholding  of  factual  information  material  to 
contract  performance  is  not  sufficient  to  establish  a  superior 
knowledge  case;  the  contractor  must  also  prove  the  remaining 
elements  of  superior  knowl edge . t 2493  The  purpose  of  this 
section  is  to  examine  the  requirement  of  government  culpability 
as  it  exists  in  superior  knowledge  cases.  By  culpability,  it 
is  meant  the  witholding  has  not  occurred  because  of  unavoidable 
inadvertance  or  accident  but  through  some  degree  of  government 


fault. 


The  superior  knowledge  cases  do  not  speak  of 


culpability  as  such  as  often  occurs  in  m i srepresen tat i on  cases. 
Instead,  the  analysis  in  the  cases  focuses  on  whether  discrete 
elements  have  been  established  in  determining  the  entitlement 
of  the  contractor  to  recovery.  However,  conceptually  the 
conjunction  of  three  of  these  elements  leads  to  the  conclusion 
that  to  be  actionable  the  government's  failure  to  disclose 
information  must  occur  under  circumstances  that  are  not 
innocent  but  are,  instead,  culpable.  These  elements  are  that 
the  government  knew  or  should  have  known  of  the  information 
which  was  not  disclosed,  it  knew  or  should  have  known  of  the 
contractor's  ignorance  of  this  information,  and  it  knew  or 
should  have  known  of  the  significance  of  the  information  to 
contract  performance.  As  a  matter  of  reasoning,  when  these 
three  elements  are  established,  the  culpability  of  the 
government  has  been  shown  since  the  witholding  has  occurred 
with  some  attendant  guilty  state  of  mind  on  the  government's 
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part.  These  elements  will  be  discussed  in  greater  detail 
momentarily.  Whether  these  elements  are  considered  together 
under  one  topic  as  a  -finding  o-f  culpability  -for  purposes  o -f 
analysis  as  this  paper  does,  or  as  separate  discrete  elements 
as  the  courts  and  boards  do,  the  contractor  must  establish  all 
three  elements  to  prove  a  superior  knowledge  case. [250] 

It  should  be  noted  at  this  point  prior  to  a  detailed 
discussion  o-f  the  elements  which  comprise  culpability  that 
analytically  the  culpability  requirement  -for  superior  knowledge 
is  the  same  as  -for  misrepresentation.  For  example,  when  the 
government  knew  o-f  the  in-formation,  the  contractor's  ignorance 
and  the  importance  o-f  the  information  to  contract  performance, 
then  the  withholding  has  occurred  knowing  the  contractor  would 
be  misled.  In  the  absence  of  contrary  evidence,  as  was 
discussed  above  in  misrepresentation,  it  can  be  argued  that 
where  the  witholding  has  occurred  knowingly  then  i nf eren t i al 1 y 
it  has  occurred  with  the  intent  to  mislead.  Where  the 
government  should  have  known  of  the  information,  the 
contractor's  ignorance  and  the  information's  significance  then 
the  withholding  has  occurred  with  a  lack  of  due  care  as  to  its 
consequences.  That  is,  the  witholding  has  occurred 
negligently.  Just  as  in  misrepresentation,  as  was  discussed 
earlier,  the  states  of  mind  which  exist  in  between  a  knowing 
witholding  and  a  witholding  caused  by  a  lack  of  due 
care — recklessness  or  gross  negl i gence--shoul d  also  suffice  as 
culpability  criteria. 

It  should  also  be  noted  that  analytically  the 
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culpability  requirement  arises  from  a  conjunction  of  the  three 
elements.  For  example,  if  the  government  knew  of  the 
information  and  the  contractor's  ignorance  but  did  not  know  and 
should  not  have  known  of  the  information's  importance  to 
contract  performance,  then  a  failure  to  disclose  the 
information  would  not  be  culpable  because  there  is  no  guilty 
state  of  mind.  Since  the  contractor  must  establish  all  three 
elements  in  a  superior  knowledge  case,  there  would  of  course 
also  be  no  actionable  case  shown  under  these  circumstances. 
Moreover,  there  may  be  mixed  mental  states.  For  example,  the 
government  may  have  known  of  the  information  and  the 
contractor's  ignorance,  not  have  known  of  the  information's 
importance  but  the  circumstances  may  be  such  that  the 
government  should  have  known  of  the  information's  importance. 
There  is  culpability  under  these  circumstances  but  it  is 
comprised  of  mixed  mental  states.  Nevertheless,  these  mixed 
mental  states  would  be  adequate  to  entitle  the  contractor  to 
recover  under  superior  knowledge  theory.  In  these 
circumstances,  where  there  are  mixed  mental  states,  the 
witholding  should  be  deemed  to  occur  at  the  level  of  the  lowest 
mental  criteria  since  it  is  only  the  conjunction  of  the  three 
elements  which  establish  culpability.  For  example,  where  the 
government  knew  of  the  information  and  the  contractor's 
ignorance,  did  not  know  of  the  information's  significance  to 
contract  performance,  but  should  have  known  this,  then  the 
witholding  has  occurred  negligently,  not  knowingly. 

With  this  analytical  introduction  to  the  topic,  it  is 


now  appropriate  to  examine  the  discrete  elements  of  the 
culpability  requirement  in  detail. 

1.  The  Government  Knew  or  Should  Have  Known  of  the  Information 
Not  Disclosed. 

It  is  necessary  to  prove  a  case  of  superior  knowledge 
that  the  contractor  show  the  government  knew  or  should  have 
known  of  the  information  that  was  not  disclosed.  The  passage 
given  in  the  introduction  to  this  paper  from  Helene  Curtis 
Industries.  Inc,  v.  United  States  referred  to  actual  Army 
knowledge  of  the  fact  that  grinding  was  necessary  to  the 
successf u 1 .  produc t i on  of  the  disinfectant  involved.  In  what 
amounts  to  probably  a  majority  of  the  superior  knowledge  cases, 
the  government  has  actual  knowledge  of  the  information  it 
wi thhol ds . 1 251 ] 

The  Helene  Curtis  court  also  recognized,  however,  that 
this  element  can  be  established  not  only  where  the  government 
had  actual  knowledge  of  the  information  but  also  where  it 
should  have  had  knowledge.  For  example,  a  second  claim  for 
non-disclosure  was  made  by  the  contractor  as  it  related  to  the 
government's  knowledge  of  the  practice  of  the  supplier  of  the 
raw  chemical  which  was  turned  into  the  disinfectant.  It  was 
necessary  for  the  successsful  manufacture  of  the  disinfectant 
that  it  not  only  be  ground,  but  also  that  the  batches  that  were 
ground  be  homogeneous.  Unknown  to  the  government  or  the 
contractor,  the  supplier  would  produce  the  batches  of  raw 
chemicals,  which  were  homogeneous  in  themselves,  and  then  mix 
the  batches  before  shipment  thus  destroying  their  homogeneity. 


The  court  -found  the  government  "did  not  know,  or  have  reason  to 
know ■  that  [the  supplier]  was  blending  together  different 
batches  of  ch 1 orme 1  am i ne " 1 2521  and,  therefore,  did  not  fail  to 
disclose  any  relevant  information  it  possessed.  The  cases 
subsequent  to  Helene  Curtis  also  recognize  that  this  element 
will  be  satisfied  not  only  when  the  government  has  actual 
knowledge  but  where  it  should  have  known  of  the 

i nf ormat i on . [ 2533  Establishing  that  the  government  should  have 
known  of  the  information  is,  of  course,  very  fact  dependent  and 
will  turn  on  an  analysis  of  all  the  c i rcumstances . [ 2543 

One  question  that  arises  with  some  frequency  in  regard 
to  this  element  is  the  responsibility  of  one  federal  agency  for 
knowledge  which  it  does  not  possess  but  which  is  possessed  by 
another  federal  agency.  Contractors  in  these  circumstances 
will  oftentimes  assert  that  the  agency  which  with  it  contracted 
was  imputed  with  knowledge  possessed  by  other  agencies  and, 
therefore,  has  failed  to  disclose  information  which  it  was 
obligated  to  reveal. 

It  is  now  well  established  that  the  mere  fact  two 
agencies  are  part  of  the  same  federal  government  will  not  in 
itself  cause  one  to  be  imputed  with  knowledge  possessed  by  the 
other.  The  lead  case  for  this  proposition  is  Bateson-Stol te . 
Inc,  v.  United  States.  [2553  In  this  case,  the  Corps  of 
Engineers  contracted  for  a  powerhouse  and  appurtenant 
structures  along  the  Savannah  river  in  South  Carolina  and 
Georgia.  A  week  after  the  Corps  contract  was  awarded  the 
Atomic  Energy  Commission  awarded  a  massive  construction 
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contract  -for  a  site  -forty  miles  -from  the  Corps  site.  The 

result  was  that  the  labor  ratec  in  the  area  were  bid-up  and 

Bateson-Stol te ,  Inc.  had  to  pay  rates  much  higher  than 

originally  anticipated.  It  brought  suit  complaining  of  the 

Corps  failure  to  apprise  it  of  the  AEC  project  prior  to  bid. 

The  Court  of  Claims  observed,  in  regard  to  the  assertion  that 

the  Corps  was  charged  with  knowledge  of  the  AEC  project  since 

both  agencies  were  part  of  the  federal  government,  that: 

II]n  a  business  so  vast  as  that  engaged  in  by  the 
United  States  Government,  with  its  multitudinous 
departments,  bureaus,  and  independent  agencies,  with 
various  and  sundry  projects  scattered  all  over  the 
world,  it  is  impossible  for  one  department  to  know 
what  another  department  is  going  to  do.  In  such 
case,  it  seems  unreasonable  to  charge  one  agency  with 
knowledge  of  what  another  one  is  going  to  do.  It 
would  seem  that  defendant  should  be  held  liable  only 
if  the  agency  that  dealt  with  plaintiff  had  knowledge 
of  the  impending  employment  of  this  huge  labor 
force.  C25<SI 


The  court  proceeded  to  remand  the  case  for-  fact  finding  because 
the  Corps  had  done  preliminary  site  surveys  for  the  AEC  on  this 
project  and  there  was  the  possibility  that  it  knew  the  AEC 
project  was  going  to  be  located  in  the  vicinity.  The 
subsequent  decision  reveals  that  Corps  had  surveyed  over  100 
sites  in  thirteen  states.  The  court  concluded,  therefore,  that 
"neither  the  plaintiff  nor  the  Corps  of  Engineers  knew,  or 
could  have  known  through  the  exercise  of  reasonable  diligence, 
that  the  new  production  plant  of  the  Atomic  Energy  Commission 
would  be  located  and  constructed  within  the  same  geographical 
area  that  included  the  Clark  Hill  Project  of  the  Corps  of 
Engineers. "C2573 
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The  rule  to  be  drawn  from  Bateson-Stol te  from  the 
passage  just  quoted  as  well  as  the  facts  of  the  case  is  that 
one  agency  that  does  not  have  actual  knowledge  of  information 
possessed  by  another  agency  will  not  be  imputed  with  that 
knowledge  where  each  agency  is  independent  and  there  is  no 
special  relationship  between  the  agenc i es . E 258]  The  question 
which  remains  is  under  what  circumstances  will  a  special 
relationship  between  agencies  exist  such  that  one  agency  will 
be  deemed  to  know  of  information  possessed  by  another. 

One  factor  which  has  been  relied  on  in  analyzing  this 
question  is  whether  the  agencies  are  part  of  the  same 
functional  organization.  Where  they  are,  it  is  reasoned  that 
the  organizational  remoteness  between  the  agencies  is  lessened 
and  this  augurs  for  imputation;  on  the  other  hand,  where  they 
are  not  has  been  used  to  find  no  imputat i on . [259]  One  of  the 
difficulties  with  this  factor  of  analysis  is  at  what  level  of 
governmental  organization  is  the  line  drawn.  Many  times  the 
line  of  demarcation  chosen  for  this  determination  is  at  the 
cabinet  level  as,  for  example,  the  Department  of  Defense .[ 260] 
Therefore,  continuing  the  example,  when  the  line  is  drawn  at 
this  point  agencies  within  the  Department  of  Defense  will  stand 
a  greater  chance  of  imputation  between  themselves  than  an 
agency  in  the  Department  and  an  agency  in  another  cabinet  level 
department . 

It  should  be  noted  that  no  case  has  been  discovered 
where  being  part  of  the  same  functional  organization  alone  was 
found  to  be  a  sufficient  basis  upon  which  to  impute  knowledge 
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between  separate  agencies;  this  -factor  when  used  -for  the 
purpose  o-f  supporting  imputation,  consequently,  is  analyzed  in 
conjunction  with  the  other  -factors  discussed  below. £2613  When 
subjected  to  scrutiny  this  makes  sense.  The  -fact  agencies  are 
part  o-f  the  same  -functional  organization  in  most  instances 
contributes  very  little  to  e-f-fectiue  analysis  o-f  whether  one 
agency  should  be  aware  of  knowledge  possessed  by  another.  For 
example,  the  Department  of  Defense  is  comprised  of  three 
military  services  each  larger  than  the  other  cabinet  level 
departments  of  the  federal  government  and  each  with  different 
histories,  traditions,  missions  and  physical  areas  of 
operation.  To  suppose  that  merely  the  fact  each  service  is  a 
component  of  the  Department  of  Defense  without  more  is  a 
rational  basis  upon  which  to  impute  information  from  one  to  the 
other  is  sophistry. 

A  second,  and  more  persuasive,  technique  of  analysis 
which  is  used  to  determine  if  one  agency  should  be  imputed  with 
knowledge  of  another-  is  whether  there  exists  a  close  working 
relationship  between  the  agencies.  For  example,  in  L/ Enf an t 
Plaza  Properties.  Inc,  v.  United  States,  discussed  above,  the 
Court  considered  whether  the  Redevelopment  Land  Agency,  the 
lessor,  was  imputed  with  knowledge  of  the  trespass  by  the 
adjacent  federal  construction  which  was  under  the  auspices  of 
the  General  Services  Administration.  The  following  passage 
from  the  courts's  opinion  illustrates  how  this  technique  may  be 
used  to  determine  whether  imputation  is  propers 

[H3ere,  we  see  no  ground  for  charging  RLA  with 
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constructive  knowledge  of  the  activities  of  GSA's 
contractor.  RLA  and  GSA  are  independent  entities  and 
have  no  connection,  outside  of  the  fact  that  both 
agencies  were  involved  with  the  urban  renewal 
development  of  the  L'Enfant  Plaza  complex.  There  is 
nothing  to  show  that  RLA  was  required  to  supervise  or 
control  the  actions  of  GSA's  contractor.... 

In  particular,  the  Area  Project  Coordination 
Agreement  and  the  lease  provisions  relating  to  it  are 
not  sufficient  to  create  the  kind  of  close 
relationship  between  GSA  and  RLA  under  which  it  would 
be  appropriate  to  impute  to  the  latter  any  knowledge 
which  the  former  might  have  had  of  McShain's  improper 
placement  of  the  HUD  Building  f oot i ngs . . . . RLA' s 
duties  dealt  primarily  with  coordinating  construction 
schedules  between  redeve 1 oper s  pursuant  to  a 
"critical  path  schedule"  such  that  various  phases  of 
building  were  accomplished  in  an  orderly, 
time-efficient  manner.  Neither  the  terms  of  section 
208(b)  nor  the  Coordinaton  Agreement  made  RLA 
responsible  to  one  redeveloper  for  the  quality  of 
work  being  done  by  another.  It  would  be  incorrect  to 
construe  the  Coordinaton  Agreement  as  extending 
overall  supervisory  authority  to  RLA. 12623 


This  case  illustrates  that  a  central  focus  of  attention  in 
analyzing  whether  imputation  is  proper  is  whether  there  is  a 
close  working  relationship  between  the  parties  in  regard  to  the 
general  subject  matter  to  which  the  contract  relates.  The  case 
for  imputation  will  even  be  stronger  under  these  circumstances 
if  one  party  has  supervisory  control  over  the  other.  The 
presence  or  absence  of  a  working  relationship,  particularly 
where  there  is  control,  as  a  critical  element  of  analysis  is 
reflected  in  other  cases  in  this  area. [2633  This  case  also, 
parenthetically,  illustrates  the  first  factor  discussed  above. 
That  is,  the  court  used  the  fact  the  RLA  and  GSA  were  not  part 
of  the  same  functional  organization  in  support  of  its 
conclusion  that  imputation  was  not  proper.  In  this  regard,  the 
RLA  was  an  entity  of  the  city  government  of  Washington  D.C.  and 


the  6SA  was  an  executive  branch  agency. 

In  addition  to  an  organ i zat i ona 1  and  working 
relationship  between  the  agencies,  other  grounds  may  exist  -for 
imputing  knowledge  from  one  agency  to  another.  For  example,  in 
one  case  an  agency  was  imputed  with  the  knowledge  of  another 
agency  where  the  contractor  in  his  contract  proposal  referenced 
and  identified  a  report  published  by  the  non-contracting 
agency. [264]  Under  these  circumstances,  the  board  reasoned 
that  the  contracting  agency  should  have  inquired  of  the  other- 
agency  regarding  matters  raised  in  the  report,  and  had  it  done 
so,  it  would  have  been  aware  that  some  of  the  information  it 
was  providing  bidders  was  not  accurate.  In  this  case,  the 
agencies  were  also  part  of  the  same  functional 
organization — the  Air  Force. 

The  rationale  underlying  these  imputation  cases  remains 
largely  unspoken  in  the  published  decisions.  However,  it 
appears  that  imputation  will  occur  when  the  relationship 
between  the  agencies  is  such  that  it  can  be  reasonably  expected 
that  the  normal  barriers  to  communication  between  bureaucratic 
organizations  will  be  overcome  to  the  extent  that  the  agencies 
should  be  sharing  information  on  the  subject  matter  to  which 
the  contract  relates.  This  is  most  likely  to  be  found  when  the 
agencies  are  part  of  the  same  functional  organization  and  some 
other  factor  exists  such  as  a  close  working  relationship 
between  the  agencies  or  one  of  the  agencies  is  referred  to  the 
other  with  notice  that  relevant  information  may  be  discovered. 
When  these  conditions  exist,  one  agency  will  be  deemed  to  know 
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the  in-formation  possessed  by  another. 

Apart  from  imputation  of  knowledge  between  agencies, 
one  case  has  also  held  that  a  federal  agency  is  not  imputed 
with  knowledge  developed  by  one  of  its  employees  during  his 
off-duty  hours.  The  board  stated,  “Ctlo  require  the  agency  to 
canvass  all  of  its  employees  to  ascertain  what  information  each 
has  gleaned  on  his  own  before  awarding  a  contract  would,  we 
think,  stretch  the  Curtis  doctrine  beyond  rational 
1 imi ts. " [265] 

A  final  comment  should  be  made  to  this  section.  The 
rule  of  Bateson-Stol te  cannot  be  used  by  one  federal  agency  to 
avoid  its  obligation  to  disclose  material  factual  information. 
This  rule  was  set  forth  in  J.A.  Jones  Construction  Co.  v. 

Un  i  ted  States .  [266]  which  ■‘actually  is  similar  to 
Bateson-Stol te .  In  this  case,  the  Corps  of  Engineers 
contracted  on  behalf  of  the  Air  Force  for  construction  with  the 
contractor  at  Cape  Kennedy.  The  contract  was  the  first  in  a 
series  of  contracts  for  a  massive,  high  priority  construction 
project  relating  to  the  intercontinental  ballistic  missile 
program.  The  nature  of  the  program  was  not  revealed  by  the  Air 
Force  to  the  contractor;  moreover,  because  of  the  classified 
character  of  the  program,  the  Corps  was  only  given  information 
on  a  "need  to  know"  basis.  Even  though  the  Corps  did  the 
actual  contracting,  the  Air  Force  determined  the  scope  of  the 
project,  timing  and  number  of  individual  projects  and 
completion  dates.  The  scope  of  the  program  caused  labor  rates 
to  be  bid-up  and  the  contractor  had  to  pay  premium  rates  beyond 
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those  anticipated  in  his  bid  to  attract  labor  and  he  sued  for 
his  increased  costs. 

The  government  defended  on  the  basis  of  Bateson-Stoi te 
arguing  that  the  Corps  did  not  have  actual  knowledge  of  the 
scope  of  the  program  since  the  Air  Force  had  not  revealed  the 
full  extent  of  its  plans  and  that  the  Corps  could  not  be 
imputed  with  the  Air  Force's  knowledge  since  each  was  a 
separate  agency.  Based  on  the  facts,  the  court  concluded  the 
obligation  of  disclosure  was  not  owed  by  the  Corps,  which  was 
acting  as  a  contracting  agent  for  the  Air  Force,  but  by  the  Air 
Force  as  “the  prinicipal,  responsible  to  this  contractor  who 
was  doing  Air  Force  work  in  the  area  and  was  directly  affected 
by  Air  Force  actions  and  programmi ng . " t 267]  The  court  further 
concluded  that  the  principal/agent  relationship  was  reenforced 
by  the  fact  both  agencies  were  part  of  the  same  functional 
organization,  the  Department  of  Defense.  The  court  found  the 
Air  Force  could  have  met  its  obligation  of  disclosure,  even 
though  its  plans  for  the  IC8M  project  were  classified,  by 
revealing  in  general  terms  the  need  for  premium  rates  or  by 
negotiating  an  escalation  clause  into  the  contract. 

The  interesting  fact  about  this  case  is  it  is  not  an 
imputation  case  although  it  could  easily  have  been  analyzed  as 
such.  The  court  did  not  find  the  Corps  was  imputed  with  the 
Air  Force's  knowledge  but,  rather,  that  the  Air  Force  was  the 
responsible  agency  for  disclosures  to  the  contractor  because  of 
the  pr i n i c i pal/agent  relationship.  This  case  had  the  elements 
for  imputation:  both  agencies  were  of  the  same  functional 


organization,  the  Department  of  Defense,  and  there  was  a  close 
working  relationship  with  elements  of  control  and  supervision. 
The  court  probably  chose  to  deal  with  the  case  as  it  did 
because  it  did  not  desire  to  unravel  the  complexity  of  imputing 
one  agency  with  the  knowledge  o-f  another  when  at  the  time  of 
the  imputation  the  knowledge  was  highly  classified  for  national 
security  purposes. 

2.  The  Government  Knew  or  Should  Have  Known  of  the 
Con  tractor's  Ignorance 

The  contractor  is  required  to  show  not  only  that  the 
government  knew  or  should  have  known  of  the  information  that 
was  not  disclosed  but  also  that  the  government  knew  or  should 
have  known  of  the  contractor's  ignorance  of  the 
i nf ormat i on . t 2683  In  the  words  of  the  court  in  J.A.  Jones 

Construction  Company  v.  United  States,  discussed  above,  the 
government's  responsibility  for  this  element  is  established 
when  it  "must  have  known,  or  at  least  should  have  understood, 
that  contractors"  would  not  possess  the  i nf ormat i on .[ 2693 
Cases  exist  both  where  the  government  had  actual  knowledge  of 
the  contractor's  ignorance,  and  also  where  it  did  not  have 
actual  knowledge  but  should  have  known  of  the  contractor's 
i gnorance . [ 270 ] 

Various  factors  have  been  relied  on  by  the  courts  and 
boards  in  determining  whether  the  government  had  actual 
knowledge  of  the  contractor's  ignorance  or  should  have  known  of 
the  contractor's  ignorance  when  actual  knowledge  is  not  shown. 
Most  of  these  factors  tend  to  be  in  the  nature  of 
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circumstantial  evidence.  For  example,  in  Helene  Curtis  the 
court  -found  the  government  knew  the  contractor  was  ignorant  o-f 
the  grinding  requirement  because  the  disinfectant  was  novel, 
had  been  developed  as  the  result  o-f  a  government  research  and 
development  project  (and,  therefore,  its  properties  were  not 
common  knowledge  in  the  contractor's  industry),  and  the  bidding 
time  was  too  short  to  allow  bidders  the  opportunity  to 
investigate  properly  this  new  product.  As  a  matter  of 
inference,  then,  from  these  circumstantial  facts  the  court 
concluded  the  government  had  to  have  actual  knowedge  of  the 
contractor's  ignorance.  Other  cases  employing  similar  logic 
have  also  found  government  knowledge  of  contractor  ignorance 
when  a  newly  developed  product  which  is  the  result  of 
government  research  and  development  is  i nvol ved . t 271 ]  The 
rationale  behind  these  cases  is  that  since  the  information  is 
held  virtually  exclusively  by  the  government  it  is  unreasonable 
for  the  government  to  assume  the  contractor  would  know  of  it. 
Conversely,  the  government  has  been  held  not  to  know  of 
contractor  ignorance  where  the  information  is  available  to  the 
contractor  through  either  sources  in  his  i ndustr y , [ 2733  or 
through  a  reasonable  site  i nspec t i on . [ 2733  The  assumption 
underlying  these  cases  is  the  government  is  entitled  to  presume 
the  contractor  has  informed  himself  from  sources  available  to 
him  and,  therefore,  has  no  reason  to  suspect  the  contractor's 
i gnorance . t 2743  Moreover,  a  contractor's  request  for 
information  may  serve  to  apprise  the  government  of  his 
i gnorance ; [ 2753  on  the  other  hand,  a  failure  of  the  contractor 


to  inquire  may  serve  to  con-firm  the  government's  belief  that 
the  contractor  has  obtained  the  information  from  sources 
available  to  him. 12763  Likewise,  a  substantial  underbid  may 
apprise  the  government  that  the  contractor  does  not  possess 
some  important  i nf ormat i on ; t 2773  on  the  other  hand,  in  one  case 
the  fact  that  the  contractor  had  bid  substantially  higher  than 
the  government  estimate  confirmed  the  government's  belief  he 
was  aware  of  water  problems  at  the  works i te . C 2783  Delivery  of 
an  unacceptable  first  article  may  also  serve  to  place  the 
government  on  notice  of  the  contractor's  ignorance  of 
significant  i n format i on . t  2793 

This  discussion  illustrates  that  the  determination  of 
whether  the  government  knew  or  should  have  known  of  the 
contractor's  ignorance  is  dependent  on  an  examination  of  all 
the  facts  and  circumstances.  Moreover,  it  should  be  noted  this 
element  interfaces  heavily  with  the  element  of  reasonable 
reliance  discussed  below.  That  discussion  will  show  that  many 
of  the  same  factors  that  are  used  in  analyzing  whether  the 
contractor's  reliance  on  the  government's  silence  is  reasonable 
or  not  are  also  used  to  determine  whether  the  government  knew 
or  should  have  known  of  the  contractor's  ignorance.  To  briefly 
summarize  the  interface  at  this  point,  where  there  are  no 
affirmative  indications  to  the  contrary  such  as  a  contractor 
request  for  information,  an  underbid,  or  a  defective  first 
article,  the  government  may  safely  assume  the  contractor  is 
aware  of  information  which  is  available  to  him  through 
reasonable  investigation  and  inquiry;  under  the  same 


circumstances,  that  is  if  the  information  is  available  through 
investigation  or  inquiry,  the  contractor's  reliance  on  the 
government's  silence  will  not  be  deemed  reasonable. 

3.  The  Government  Knew  or  Should  Have  Known  of  the 
Significance  of  the  Information  to  Contract  Performance 

It  is  not  sufficient  that  the  government  knew  or  should 
have  known  of  the  information  withheld  and  of  the  contractor's 
ignorance  of  this  information,  but  it  is  also  necessary  that 
the  government  knew  or  should  have  known  of  the  significance  of 
the  information  to  contract  performance .[ 280 1  In  other  words, 
the  government  must  appreciate  or  should  have  appreciated  the 
materiality  of  the  information. 

This  requirement  is  implicit  in  the  court's  decision  in 
Helene  Curtis  where  i t  found  the  government  was  aware  of  the 
importance  of  the  grinding  requirement  to  the  successful 
manufacture  of  the  disinfectant.  In  another  case  already 
discussed,  Imperial  Aori culture  Corporation  v.  United  States. 
the  court  concluded  not  only  was  the  information  regarding  the 
plant  discoloration  on  a  small  part  of  the  test  planting  in 
Cuba  immaterial,  but  its  significance  was  also  not  apparent  to 
the  government! 

Assuming  that  what  Mr,  Lynn  [the  government's 
researcher]  in  Cuba  knew,  the  Government  knew,  its 
knowledge  was  that  in  an  insignificant  portion  of  a 
kenaf  experimental  planting,  a  discoloration  at  the 
tip  of  the  leaves  had  occurred.  It  did  not  know  that 
the  plants  were  afflicted  with  Col  1 ec tr i chum  hibisci 
or  any  other  potentially  ruinous  disease.  It  knew 
that  in  a  later  planting  in  Cuba  in  1950  no  such 
discoloration  occurred  at  the  tips  of  the 
1  eaves. C  281 ] 
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It  is  clear  from  this  passage,  that  the  court  -found  that  the 
government  did  not  appreciate  the  s  i  gn  i -f  i  cance  o-f  the 
discoloration  no r  should  it  have.  Important  to  this 
conclusion,  although  unspoken,  was  probably  the  fact  it  would 
have  taken  a  highly  trained  plant  pathologist  to  recognize  the 
significance  of  the  leaf  discoloration,  which  was  training  the 
government's  researcher  did  not  have. 

In  a  more  recent  board  decision,  Bermi te  Division. 

C282I  the  contractor  complained  the  government  withheld 
information  on  the  proper  processes  for  making  flares.  The 
Armed  Services  Board  found  that  when  the  contractor  ran  into 
difficulties  it  approached  the  government  with  the  fact  it 
believed  the  specifications  were  defective  and  the 
conversations  between  the  government  and  the  contractor  focused 
on  this  issue.  In  fact,  the  contractor's  difficulties  did  not 
lie  with  defective  specifications  but  with  the  contractor's 
production  methods.  The  board  found  under  these  circumstances 
that  there  was  no  failure  to  reveal  superior  knowledge  on  the 
government's  part  as  to  the  proper  production  methods  because 
the  government  did  not  appreciate  the  true  source  of  the 
contractor's  difficulties  due  to  the  contractor's  insistence 
the  specifications  were  defective.  The  board  stated  in  regard 
to  the  element  under  discussion  that  “one  factor  to  be 
considered  in  determining  whether  the  Government  had  an 
obligation  to  provide  information  to  the  contractor  is  the 
Government's  understanding  of  the  importance  of  the 
i nf ormat i on " t 283]  which,  because  of  the  facts  of  the  case,  had 
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not  been  shown • 


It  should  be  observed  that  whether  the  government  knew 
or  should  have  known  of  the  information's  significance  to 
contract  performance  is  not  often  litigated  in  superior- 
knowledge  cases.  This  is  because  once  the  government  is  shown 
to  know  or  should  have  known  of  the  information,  its 
materiality  is  usually  very  clear. 


D .  The  Failure  to  Disclose  Must  Cause  Reliance 

The  discussion  so  -far  has  -focused  on  the  requirement  of 
the  contractor  to  show  that  factual  information  material  to 
contract  performance  was  not  disclosed,  and  that  the  government 
knew  or  should  have  known  of  the  information,  its  significance 
to  contract  performance  and  the  contractor's  ignorance  of  the 
information.  Additionally,  to  be  entitled  to  recovery  the 
contractor  must  show  the  remaining  elements  of  superior 
knowledge.  One  of  these  elements  is  that  the  failure  to 
disclose  caused  contractor  reliance. 

To  establish  causation,  the  contractor  will  have  to 
show  that  had  he  been  aware  of  the  information  he  would  have 
chosen  a  different  course  of  ac t i on . [ 284]  In  the  words  of  one 
recent  board  decision,  the  contractor  will  have  to  show  “that 
it  planned  its  operations  in  accordance  with  the  information 
available  to  it  and  the  withheld  information  would  have  caused 
it  to  have  adopted  a  different  approach .  ”  [ 2653 

This  requirement  is  illustrated  by  Helene  Curtis 
I  ndustr-  i  es .  As  was  discussed  above,  the  contractor's  second 
claim  for  failure  to  disclose  information  related  to  the 
practice  of  the  supplier  of  the  raw  chemical  to  mix  production 
batches  before  shipment.  The  court  found  that  the  government 
was  not  aware  of  this  practice  and,  therefore,  was  not  guilty 
of  any  failure  to  disclose  information.  However,  the  court  did 
find  that  even  though  the  government  did  not  know  of  the 
cross-mixing  of  batches  it  did  know  that  each  individual 
production  batch  differed  from  the  other  and  also  knew  that  it 
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was  important  that  the  batches  that  were  re-fined  into  the  -final 
product  be  homogeneous  within  themselves.  Although  these  -facts 
were  not  revealed  to  the  contractor,  the  court  -found  the 
•failure  to  do  so  was  not  actionable  because  the  information  if 
revealed  would  not  have  assisted  the  contractor  in  discovering 
the  cross-mixing  of  the  batches  by  the  supplier.  The  court  was 
aided  in  its  conclusion  by  the  fact  the  contractor  discovered 
soon  after  commencing  contract  performance  that  the  production 
batches  differed  between  each  other  and  that  it  was  necessary 
for  each  batch  processed  to  be  homogeneous  within  itself,  but 
nevertheless  did  not  discover  for  many  more  months  the  fact 
that  the  supplier  was  cross-mixing  batches  prior  to  shipment. 
Therefore,  the  facts  possessed  by  the  government  if  revealed 
would  not  have  led  to  the  discovery  of  the  cross-mixing  and, 
thus,  would  not  have  caused  the  contractor  to  adopt  a  different 
course  of  action  toward  contract  performance. 

A  few  words  should  be  devoted  to  comparing  the 
causation  elements  of  superior  knowledge  and  misrepresentation. 
It  was  discussed  in  the  causation  section  in  the 
misrepresentation  chapter  that  the  contractor  had  to  show  that 
the  representation  induced  him  to  follow  a  course  of  action 
that  he  would  not  have  otherwise  followed.  Because  superior 
knowledge  deals  with  the  failure  to  communicate  when  there  is 
an  obligation  to  do  so,  and  not  an  erroneous  communication  as 
in  mi  sr»pr«?sen  ta  t  i  on ,  the  causation  element  in  superior 
knowledge  is  precisely  the  converse  of  what  it  is  in 
misrepresentation.  That  is,  the  essence  of  the  contractor's 
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complaint  in  superior  knowledge  is  not  that  he  has  -followed  a 
course  of  action  he  would  not  haue  otherwise  followed  based 
upon  the  inducement  of  a  representation  but,  rather,  that  he 
has  followed  a  course  of  action  he  would  have  normally 
followed,  and  the  government  should  have  prevented  this  by 
revealing  facts  known  only  to  it  which  would  have  dissuaded  the 
contractor  from  that  course  of  action  in  favor  of  another. 

The  causation  elements  of  both  theories  compare  because 
the  course  of  action  the  contractor  would  have  followed  in  a 
superior  knowledge  case  if  apprised  of  the  facts  is  the  same  as 
would  have  occurred  in  misrepresentation  had  it  not  been  for 
the  inducement  of  the  false  representation.  That  is,  in  most 
superior  knowledge  cases  the  contractor  if  apprised  of  the 
facts  would  have  adjusted  his  bid  accordi ngl y; [2861  in  some 
cases  he  could  have  made  a  relatively  cost  free  adjustment  in 
performance ; t 287]  in  a  few  number  of  cases  the  contractor  might 
not  have  bid  at  all. [2883 

The  causation  element  of  both  superior  knowledge  and 
misrepresentation  also  compare  because  the  contractor  will  not 
be  deemed  to  have  been  misled  when  he  actually  possesses  the 
information  withheld  from  him. [2893  Helene  Curtis  Industries 
v .  Uni  ted  States  again  illustrates  this  proposition.  There 
were  actually  two  contracts  for  disinfectant  involved  in  this 
case  with  award  occurring  approximately  six  months  apart.  When 
the  first  contract  was  awarded,  the  contractor  did  not  know  of 
the  grinding  requirement;  by  the  award  of  the  second  contract 
it  had  discovered  the  necessity  for  grinding.  However,  for  some 

-page  144- 


inexplicable  reason,  it  did  not  attempt  to  adjust  or  withdraw 
its  bid  on  the  second  contract.  The  court  concluded  that  the 
contractor  under  these  circumstances  was  entitled  to  the 
additional  costs  -for  grinding  incurred  under  the  first  contract 
but  not  under  the  second  contract  because  "it  was  no  longer 
mi  si ed. " 1 290]  The  pattern  of  Helene  Curtis,  that  is,  where  the 
contractor  is  denied  recovery  because  it  possesses  the 
information  not  disclosed  by  the  government,  has  been  repeated 
in  other  cases. C2913  The  rationale  in  these  superior  knowledge 
cases  for  not  finding  reliance  when  the  contractor  possesses 
actual  knowledge  of  the  information  withheld  is  the  same  as  it 
is  in  misrepresentation:  possession  of  the  actual  facts  is 
persuasive  evidence  from  which  it  may  be  inferred  the 
contractor  did  not  rely  on  the  government's  withholding. 

It  should  be  noted  that  a  contractor  will  be  deemed  to 
know  the  information  withheld  by  the  government  even  if  it  does 
not  have  precisely  all  the  information  the  government  possesses 
as  long  as  the  information  it  does  possess  is  sufficient  to 
provide  a  generally  accurate  picture  of  the  information 
w i thhe 1 d . C 2923 

Finally,  the  causation  elements  of  superior  knowledge 
and  misrepresentation  compare  because  of  the  requirement  that 
the  information  withheld  or  represented  be  material.  As  was 
discussed  above  in  this  chapter  in  regard  to  materiality, 
information  which  is  determined  to  be  material  to  contract 
performance  raises  a  presumption  that  it  caused  contractor 
reliance.  Of  course,  in  misrepresentation  as  discussed  in 
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Chapter  1,  i  nf  ormat  i  on  which  is  material  and  represented  to  the 
contractor  also  raises  the  presumption  that  it  induced  his 
rel i ance . 

E .  The  Reasonableness  of  the  Contractor's  Reliance 

It  is  not  sufficient  that  the  contractor  show  the 
government  has  failed  to  reveal  material  factual  information, 
where  the  government  knew  or  should  have  known  of  the 
information,  the  significance  of  the  information  to  contract 
performance  and  the  contractor's  ignorance  of  the  information, 
and  the  failure  to  disclose  has  caused  the  contractor  to  rely. 
The  contractor  must  also  establish  that  his  reliance  on  the 
government's  failure  to  disclose  was  reason  abl  e  .[  2933  Ety  this, 
it  is  meant  the  contractor  must  show  he  had  no  reason  to  know 
of  the  information  withheld  by  the  government.  This  reasonable 
reliance  element  serves  the  same  function  in  superior  knowledge 
as  it  does  in  misrepresentation;  that  is,  it  acts  defensively 
to  prevent  the  reallocation  of  the  risk  from  a  fixed-price 
contractor  to  the  government  where  unanticipated  difficulties 
in  contract  performance  are  due  to  the  government's  failure  to 
disclose  information. 

The  differences  between  superior  knowledge  and 
misrepresentation  theory  become  most  evident  in  the  subsequent 
discussion  of  the  reasonable  reliance  element  in  this  section. 
To  summarize  at  this  point,  the  discussion  in  the 
misrepresentation  chapter  revealed  that  the  government's 
representation  as  to  a  matter  relieved  the  contractor  of  the 
burden  to  investigate  that  matter  unless  the  representation  was 
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ef  f  ec  t  i  ve  1  y  disclaimed  or  there  were  af  f  i  rmat  i  we  indications 
providing  a  warning  that  inquiry  was  necessary.  Because 
superior  knowledge  does  not  involve  a  representation,  but 
rather  the  absence  of  any  representation,  there  is  no  operative 
rule  which  relieves  the  contractor  of  the  obligation  to 
investigate  all  contingencies  which  may  be  reasonably  involved 
in  contract  performance.  Therefore,  the  courts  and  boards  say 
the  duty  to  investigate  in  superior  knowledge  cases  is  greater 
than  in  misrepresentation  cases. 12943  Moreover,  the  absence  of 
a  representation  means  that  the  nettlesome  problems  of 
disclaimers  does  not  arise  in  superior  knowledge  cases  as 
occurs  in  misrepresentation  since  there  is  nothing  to  disclaim. 
Additionally,  the  presence  of  an  affirmative  indication  does 
not  play  the  same  significant  role  in  superior  knowledge  as  it 
does  in  misrepresentation  since  an  affirmative  indication  of  a 
potential  trouble  spot  in  a  superior  knowledge  case  merely 
serves  to  underscore  the  contractor's  already  existing  duty  to 
investigate.  These  various  aspects  of  the  reasonable  reliance 
requirement  in  superior  knowledge  cases  will  be  discussed  in 
this  sec t i on . 

1.  The  General  Rules  Relating  to  Reasonable  Reliance 

The  general  rule  which  is  followed  in  superior 
knowledge  cases  as  it  relates  to  reasonable  reliance  is  that 
the  contractor  will  be  imputed  with  all  the  knowledge  that 
could  have  been  discovered  as  the  result  of  a  reasonable 
investigation  of  the  matters  related  to  contract 
performance . t 2953  As  the  Court  of  Claims  has  said  in  one  case, 


"the  corollary  of  the  Cur  t  i  s  rule  is  that  the  Government  is 
under  no  duty  to  volunteer  information  in  its  files  if  the 
contractor  can  reasonably  be  expected  to  seek  and  obtain  the 
facts  e 1 sewhere ...."[ 2963  Conceptually,  this  general  rule 
means  the  contractor  is  responsible  for  two  things:  first,  he 
must  anticipate  the  potential  trouble  spots  which  may  arise 
during  contract  performance;  secondly,  he  must  conduct  an 
adequate  investigation  of  these  matters.  If  the  information 
withheld  was  discoverable  through  investigation,  the 
contractor's  reliance  on  the  government's  failure  to  disclose 
the  information  will  not  be  reasonable  because  he  will  be 
imputed  with  knowledge  of  the  information;  therefore,  he  will 
have  failed  to  establish  this  element  and  he  will  not  be  able 
to  recover  under  superior  knowledge  theory.[2973 

Like  all  situations  which  impute  knowledge  on  the  basis 
of  what  should  have  been  known,  this  element  is  very  dependent 
on  an  analysis  of  all  the  facts  and  circumstances  surrounding 
the  contract.  Whether  the  contractor's  investigation  has  been 
adequate  may  depend  on  many  things;  included  therein  is  his 
experience,  the  availability  of  the  information  sought,  the 
time  available  for  inquiry,  and  the  presence  of  any  affirmative 
factors  giving  warning  of  the  need  to  investigate  into  a 
specific  matter.  These  factors  will  be  discussed  in  seriatim. 

One  factor  taken  into  consideration  by  the  courts  and 
boards  in  determining  whether  an  adequate  investigation  would 
lead  a  contractor  to  information  withheld  by  the  government  is 
the  contractor's  experience.  For  example,  in  several  cases  the 
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contractor's  previous  experience  through  prior  contracts 
relating  to  the  same  matter  as  the  contract  in  question  was 
utilized  in  reaching  the  conclusion  the  contractor  should  have 
been  aware  of  the  information  w  i  thhe  1  d .  1 2983  The  rationale  of 
these  decisions  is  that  because  of  his  prior  experience  the 
contractor  was  in  a  particularly  good  position  to  ferret  out  on 
his  own  the  information  he  claimed  was  improperly  withheld.  On 
the  other  hand,  where  the  contractor  had  no  prior  experience, 
this  factor  has  been  used  to  determine  that  there  was  no  reason 
to  know  of  the  information  w i thhe 1 d . C 2993  The  rationale  of 
this  line  of  decisions  is  that  because  of  his  lack  of 
experience  the  contractor  was  in  a  poor  position  to  ferret  out 
on  his  own  information  that  was  withheld  from  him. 

The  contractor's  prior  contractual  experience  may  also 
be  such  as  to  show  that  he  should  not  have  been  aware  of 
information  that  otherwise  he  would  have  been  charged  with. 

For  example,  in  one  case  where  a  contractor-  enounter-ed  water  in 
excavating  for  a  sewer  adjacent  to  a  large  bay  the  contractor 
was  not  charged  with  knowledge  that  water  would  be  encountered 
during  the  digging  (which  was  normal  for  work  conducted  next  to 
sizeable  bodies  of  water)  because  it  recently  had  constructed 
another  sewer  in  the  immediate  vicinity  and  encountered  no 
water . [ 300  3 

The  experience  criteria  does  not  relate  merely  to  prior 
contracts,  which  is  in  the  nature  of  lay  experience,  but  also 
expertise  from  special  training  and  education.  For  example, 
one  case  has  held  that  a  contractor  should  have  been  aware  of 


information  because  it  had  the  in-house  engineering  expertise 
to  duplicate  the  same  analysis  pursued  by  the  government  in 
discovering  the  information  the  contractor  claimed  was 
improperly  withheld. [3011 

Finally,  contractor  experience  is  not  considered  in  a 
vacuum;  rather,  to  be  charged  with  knowledge  because  of  its 
experience,  the  contractor's  experience  must  pertain  to  the 
area  to  which  the  information  withheld  relates.  For  example, 
where  the  government  withheld  information  which  was  the  result 
of  its  research  and  development  efforts,  the  contractor  was 
deemed  not  to  be  responsible  for  knowing  of  the  information 
since  all  its  experience  was  in  the  production  area. [302] 

The  rule  to  be  drawn  from  these  cases  appears  to  be 
that  an  experienced  contractor  will  be  held  to  know  information 
which  a  less  experienced  contractor  will  not  be  deemed  to  know. 
Although  this  may  have  some  logic  to  it,  as  a  matter  of 
procurement  policy  it  is  not  clear  why  this  should  be  so.  If 
an  inexperienced  bidder  holds  himself  out  as  competent  to 
perform  a  contract,  which  he  in  effect  does  when  he  bids  on  a 
job,  then  he  should  be  judged  by  the  standards  of  what  the 
reasonably  experienced  contractor  would  know;  likewise  a 
contractor  who  is  very  experienced  should  not  be  held  to  a 
higher  standard  than  exists  for  the  reasonably  experienced 
contractor.  To  hold  otherwise,  in  effect  makes  the  duty  of 
disclosure  a  sliding  scale  with  the  duty  rising  in  proportion 
to  the  relative  incompetency  of  the  contractor  because  of  his 
i  nexper i ence  . 
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Other  -factors  besides  experience  enter  into  the 
determination  o-f  what  a  contractor  should  know  -from  an  adequate 


investigation.  One  -factor  which  enters  the  equation  is  the 
availability  o-f  the  i  n  -forma  t  i  on  .  Where  the  in-formation  is 
available  to  the  contractor,  he  will  be  deemed  to  know  it; 
where  it  is  not,  he  will  not  be  imputed  with  the  knowledge. 
Availability,  for  example,  is  often  cited  as  a  factor  in  cases 
involving  technical  information.  Thus,  the  contractor's 
superior  knowledge  claim  has  been  denied  where  the  technical 
information  withheld  from  him  was  available  as  a  matter  of 
general  knowledge  in  his  industry, [303]  or  in  the  published 
technical  and  academic  literature. [30 4]  Moreover,  these  rules 
apply  to  more  than  technical  information  and,  therefore, 
superior  knowledge  claims  have  been  lost  where  the 
non-techn i cal  information  withheld  was  available  in  the 
i ndustry[ 3053  or  from  other  sources .[ 306]  The  rationale  of 
these  cases  is  that  if  information  is  readily  available  from 
sources  at  hand,  then  the  contractor  will  be  expected  to  avail 
himself  of  them;  if  it  is  not,  the  same  expectations  do  not 
pertain. 

Another  factor  which  is  involved  in  the  determi nat i on 
of  what  a  contractor  will  be  deemed  to  know  is  the  time 
available  for  investigation.  Where  the  time  between  the 
solicitation  and  when  the  bids  are  due  is  short,  a  contractor's 
obligation  to  investigate  is  commensurate  1 y  1 essened. [ 307]  The 
obvious  reason  for  this  rule  is  that  the  contractor  may  be 
expected  only  to  do  what  is  reasonable  in  the  time  alloted  by 
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the  government. 

I ri  addition  to  the  -factors  discussed  above,  the 
contractor's  obligation  to  conduct  an  investigation  may  be 
a-f-fected  by  the  presence  o-f  an  a-f -f  i  rmat  i  ve  indication  in  the 
contracting  environment  which  warns  him  to  investigate  certain 
matters  in  greater  detail  than  he  might  otherwise  do.  The  term 
affirmative  indication  is  used  in  this  context  in  the  same 
manner  as  it  was  in  misrepresentation.  That  is,  an  affirmative 
indication  is  something  which  exists  in  the  contracting 
environment  which  warns  the  contractor  of  the  need  to  inquire 
into  a  certain  area. 

One  of  the  most  frequent  affirmative  indications  in 
superior  knowledge  cases  which  apprises  a  contractor  to  direct 
inquiries  into  a  certain  subject  matter  is  language  contained 
in  the  solicitation  or  contract  documents.  The  Armed  Services 
Board's  decision  in  Kaufman  DeDell  Pr inti  no.  Inc,  13083 
illustrates  this  well.  The  contract  in  this  case  was  for 
uniquely  designed  and  cut  matchbooks  which  were  used  by  Marine 
Corps  recruiters  for  advertisement.  The  IFB  contained  a  sample 
matchbook  which  stated  on  the  inside  cover,  "The  Jewel ite 
Match,  Manufactured  by  Universal  Match,  Pat .No.  137983."  The 
contractor  intended  to  actually  procure  the  matchbooks  from  a 
manufacturer  since  it  was  only  a  printing  and  duplicating  firm. 
Because  of  this,  it  forwarded  the  IFB  prior-  to  bidding  to  a 
matchbook  manufacturer,  Diamond,  and  obtained  a  quote  for  the 
manufacture  of  the  books.  After  award,  Diamond  indicated 
because  of  the  unique  cut  which  required  a  special  die  it  could 


not  in  -fact  manufacture  the  books  and  withdrew  its  quote.  The 
contractor  then  discovered  because  of  the  unique  cut  of  the 
matchbook  only  one  manufacturer,  Universal,  was  capable  of 
producing  the  item  and  Universal  was  unwilling  to  provide  books 
to  the  contractor  to  fulfill  the  contract.  The  contract  was 
terminated  for  default  which  the  contractor  appealed  alleging 
that  its  default  was  caused  by  the  government's  failure  to 
disclose  that  only  one  manufacturer  was  capable  of  producing 
the  books.  The  board  concluded  that  the  contractor  had  not 
established  a  superior  knowledge  claim  because  "the  legend  and 
patent  information  on  the  sample  matchbook  cover  alerted  all 
potential  bidders  to  the  possibility  that,  at  least  in  its 
development,  something  about  it  was  unique  to  Un i versal . “ [ 309] 
Therefore,  the  board  held  the  contractor  thus  warned  was 
obligated  to  inquire  specifically  of  Universal  regarding 
available  manufacturing  techniques  and  equipment  and,  if  it  had 
done  so,  would  have  learned  of  the  special  die  required.  It 
should  be  observed  that  the  board  found  despite  the  information 
on  the  cover  that  Universal  did  not  have  exclusive  patent 
rights  in  the  book's  design. 

The  Kaufman  DeDell  case,  and  the  others  like  it  in  this 
area  which  deal  with  warnings  in  the  solicitaton  or  contract 
documents,  reveal  that  the  warning  provided  to  the  contractor 
need  not  specifically  identify  the  information  withheld  but 
only  must  provide  sufficient  facts  to  apprise  the  contractor  of 
the  need  to  inquire  f  ur  ther  .  I  31  0  3  Thus,  in  another  case,  a 
provision  in  a  contract  to  improve  an  electrical  system  at  a 
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Naval  yard  which  prohibited  the  mixing  of  copper  and  aluminum 
wire  was  held  to  be  sufficient  to  warn  the  contractor  the 
existing  system  possibly  contained  substantial  amounts  of 
copper  wire. [31  1 3  Moreover,  the  warning  provided  does  not  need 
to  be  a  model  of  clarity.  This  can  be  gleaned  from  the  board's 
conclusion  that  the  legend  and  patent  information  in  the 
Kaufman  DeDell  case  was  adequate  to  warn  the  contractor  it 
should  make  inquiries  about  the  manufacturing  techniques  and 
equipment.  Finally,  Kaufman  DeDe 1 1  illustrates  that  an 
affirmative  indication  can  raise  the  requirements  for  what 
otherwise  may  be  an  adequate  investigation.  For  example,  the 
contractor  in  this  case  before  bidding  sent  the  1FB  to  an 
experienced  manufacturer  of  matchbooks  and  received  a  quote  for 
their  production.  Under  these  circumstances,  and  in  the 
absence  of  anything  which  counselled  for  a  more  detailed 
investigation,  this  would  seem  to  constitute  an  adequate 
investigation  of  whether  the  matchbook  was  generally  capable  of 
manufacture.  However,  in  the  board's  view  the  legend  and 
patent  information  made  a  more  detailed  and  comprehensive 
inquiry  necessary. 

Additionally,  as  another  type  of  affirmative 
indication  or  warning  sometimes  contained  in  contract 
provisions,  the  type  of  specifications  used  by  the  government 
to  describe  the  contract  work  in  the  solicitation  or  contract 
documents  may  suffice  to  give  the  contractor  warning  to 
investigate  certain  matters.  For  example,  where  the 
contractor's  complaint  is  that  the  government  has  failed  to 
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reveal  the  true  nature  and  complexity  of  the  work  involved,  it 
has  been  held  that  where  the  contract  contains  design  and  not 
performance  spec  i  f  i  cat  i  ons  the  contractor  should  have  been 
aware  of  what  was  i  nvol  ved .  t  31 23 

Warnings  may  also  be  provided  to  the  contractor  by  the 
government  in  other  than  the  solicitation  or  contract 
documents.  For  example,  in  another  case  a  notation  placed  on 
government  approved  shop  drawings  by  government  personnel  that 
the  contractor  should  check  all  field  measurements  was  held 
sufficient  to  warn  the  contractor  that  the  prefabricated 
bathtub  wall  liners  he  was  to  install  in  government  housing 
would  not  fit  because  the  bathtub  faucets  were  at  heights 
inconsistent  with  the  liner  design. 13133  This  case  also 
illustrates  a  point  just  mentioned  above  in  connection  with  the 
discussion  of  warnings  provided  by  solicitation  or  contract 
documents  which  is  to  be  effective  a  warning  need  not  identify 
with  precision  the  information  withheld  or  be  a  model  of 
clarity.  The  board  in  this  case  recognized  this  when  it  said 
"tilt  is  unfortunate  that  the  specific  problem  encountered  by 
the  government  wasn't  detailed  with  greater  specificity"  but  it 
concluded  "the  government  does  not  have  a  legal  duty  to  share 
with  the  contractor  every  bit  of  information  it  has  about  the 
item  in  quest i on . " t 31 43 

Additionally,  the  government  may  give  warnings  apart 
from  the  solicitation  or  contract  documents  in  other  ways.  For 
example,  the  government's  request  for  a  bid  confirmation  has 
been  held  to  warn  the  contractor  that  it  has  not  fully 
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considered  what  would  be  involved  in  the  performance  under  the 
con  trac  t . C  31 53 

The  cases  discussed  have  dealt  with  affirmative 
indications  where  the  government  has  provided  a  warning  in  the 
solicitation  or  contract  documents  or  by  some  other  means  such 
as  a  notation  on  shop  drawings  or  a  bid  confirmation  request. 

As  delphic  as  the  warnings  may  be  at  times,  these  cases  are 
distinguished  by  the  fact  the  warning  is  provided  directly  to 
the  contractor.  Another  type  of  affirmative  indication  where 
the  government  may  be  said  to  provide  a  warning  to  the 
contractor  is  when  it  refers  him  to  other  information  which 
would  apprise  him  of  potential  problems.  In  Hun t  and  U) i  1  let. 
Inc,  v.  United  States.  [3143  for  example,  the  contract  was  for 
dam  construction.  The  work  site  was  surrounded  by  a  steep  hill 
which  was  comprised  of  fractured  and  jointed  rock.  This  caused 
excessive  raveling  which  endangered  the  workmen  below  and 
caused  the  contractor  to  conduct  scaling  operations  to  dislodge 
rock  that  was  sufficiently  loose  to  fall  on  the  work.  The 
contractor  claimed  for  his  scaling  costs  alleging  the 
government  had  withheld  knowledge  it  had  about  the  raveling 
problem  but  the  Court  of  Claims  held  that  the  contractor  should 
have  been  aware  of  the  problem.  Significant  to  this  conclusion 
was  a  contract  statement  that  fault  and  joint  systems  were 
known  to  exist  but  were  not  represented  on  the  contract 
drawings.  The  court  held  that  had  the  contractor  pursued  the 
reference  to  the  government's  knowledge  of  joint  and  fault 
systems  it  would  have  been  provided  a  geologic  report  on  the 
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structure  of  the  slope  which  would  have  warned  of  the 
possibility  of  raveling.  The  court  concluded  the  "contractor 
cannot  call  himself  misled  unless  he  has  consulted  the  relevant 
Government  information  to  which  he  is  directed  by  the  contract, 
specifications,  and  invitation  to  bid. "[317]  This  rule,  that 
reference  to  data  existing  outside  the  solicitation  or  contract 
documents  is  sufficient  to  impute  the  contractor  with  knowledge 
of  the  warnings  provided  therein,  has  been  followed  in  other 
cases . [ 31 83 

It  should  be  noted  that  affirmative  indications  will 
not  be  deemed  to  give  the  contractor  notice  of  potential 
problems  when  the  indications  to  be  properly  interpreted 
require  expertise  beyond  that  normally  possessed  by  the 
contractor.  For  example,  in  one  case  a  contractor  was  not 
deemed  to  be  warned  of  possible  water  problems  at  an  excavation 
site  where  the  government  boring  logs  revealed  certain  soil 
characteristics  because  to  calculate  water  flow  from  these 
characteristics  would  have  required  scientific  expertise  and 
the  use  of  permeability  coef f i c i en ts . [ 31 93 

It  should  also  be  observed  that  affirmative  indications 
do  not  always  work  against  the  contractor's  interest  but  may  in 
fact  be  a  two-edged  sword.  For  example,  in  one  case  a 
contractor  took  over  a  contract  from  a  defaulting  competitor 
shortly  after-  the  contractor  had  submitted  a  bid  on  the 
contract  but  had  lost  the  award  to  the  compe t i tor . [ 320 3  In  the 
interim,  from  the  time  of  commencement  of  performance  to 
default,  the  government  had  made  certain  change  orders  which 
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had  to  be  implemented  by  a  certain  date.  Neither  the 
government  nor  the  defaulting  competitor  told  the  contractor  of 
the  change  orders.  When  the  contractor  discovered  the  change 
orders  soon  after  taking  over  the  contract,  it  only  had  a  short 
period  of  time  remaining  to  implement  them  which  caused  it  to 
make  extraordinary  efforts  to  meet  the  deadline.  The 
contractor  claimed  for  its  extra  costs  in  having  to  implement 
the  change  orders  in  minimum  time  alleging  the  government 
should  have  revealed  the  change  orders  prior  to  the  contractor 
assuming  the  contract.  The  board  found  that  the  contractor  was 
entitled  to  its  extra  costs  under  a  superior  knowledge  theory. 
It  observed  that  since  the  contractor  was  an  unsuccessful 
bidder  on  the  same  contract  and  took  over  performance  shortly 
after  losing  the  award,  he  was  entitled  to  assume  the  contract 
was  the  same  as  the  one  on  which  he  bid  unless  there  were 
indications  to  the  contrary.  This  is  an  example,  then,  of 
where  the  absence  of  any  affirmative  indications'  indicating 
otherwise  made  the  contractor's  lack  of  an  investigation  as  to 
an  assumed  fact  reasonable. 

Another  case  concerned  a  contract  to  complete  a  vessel 
which  had  been  damaged  during  construction  by  a  hurr i cane . 1 321 1 
A  previous  contract  had  been  let  to  clean  the  vessel  of  storm 
debris  in  preparation  for  the  completion  contract.  In  bidding 
on  the  completion  contract,  the  completion  contractor  inspected 
the  vessel,  after  the  clean-up  contractor  had  finished,  except 
for  the  piping  which  inspection  was  omitted  because  of  the  neat 
appearance  of  the  vessel.  When  the  completion  contractor  beg;  n 
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work,  he  discovered  the  clean-up  contractor  had  not  cleared 
sand  and  mud  -from  the  piping;  moreover,  he  discovered  the 
government's  acceptance  inspection  under  the  clean-up  contract 
had  skipped  the  piping  to  save  time.  The  contractor  claimed 
■for  the  added  costs  of  cleaning  the  pipes  alleging  the 
government  ■failed  to  reveal  the  cursor/  nature  o-f  its 
acceptance  inspection  which,  if  known,  would  have  caused  the 
contractor  to  inspect  the  piping.  The  board  granted  the  claim 
and  found  that  the  contractor  was  not  remiss  in  foregoing  an 
inspection  of  the  piping  because  the  neat  appearance  of  the 
vessel  in  conjunction  with  the  fact  that  the  clean-up  contract 
had  just  been  completed,  and  the  work  accepted  thereunder,  made 
it  reasonable  to  conclude  the  piping  was  properly  cleared. 

This  case  serves  as  an  example,  then,  of  how  the  presence  of 
affirmative  indications  may  relieve  a  contractor  of  the 
obligation  to  inquire. 

These  two  cases  illustrate  what  was  said  at  the 
beginning  of  this  section.  Whether  an  investigation  is  deemed 
adequate  will  depend  on  all  the  facts  and  circumstances. 
Affirmative  indications  normally  serve  to  warn  the  contractor 
he  must  investigate  certain  areas  and,  thereby,  increase  the 
obligation  to  inquire,  but  they  may  also  in  some  instances  work 
conversely  to  excuse  an  investigation  into  a  matter. 

2.  Site  Investigations 

A  few  words  should  be  devoted  to  the  requirement  of 
site  investigations  since  so  many  contracts  in  the  superior 
knowledge  area  concern  construction,  renovation  or 
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rehabilitation  work  which  is  done  on  and  involves  government 
property.  In  these  types  of  contracts,  the  general  rule  that  a 
contractor  asserting  a  superior  knowledge  claim  must  establish 
he  has  conducted  a  reasonable  investigation  of  all  matters 
relating  to  contract  performance  would  in  itself  require  that 
an  investigation  of  the  work  site  in  regard  to  all  pertinent 
aspects  be  con due  ted .[ 3223  Nevertheless,  the  government 

generally  supplements  this  obligation,  as  was  discussed  in  the 
misrepresentation  chapter,  by  placing  a  site  investigation 
clause  in  the  contract  which  requires  the  contractor  to 
investigate  the  work  site. 13233  Effectively,  then,  whether  the 
source  of  the  duty  is  viewed  as  the  general  duty  to  investigate 
all  matters  relevant  to  contract  performance  imposed  by 
superior  knowledge  theory  or  a  specific  contract  clause,  the 
contractor  will  be  obligated  to  conduct  a  site  inspection  in 
these  types  of  contracts  to  the  extent  it  is  pertinent  to 
matters  which  may  arise  during  contract  performance. 

The  rules  as  to  site  inspections  follow  the  rules 
discussed  above  which  pertain  to  superior  knowledge  cases 
generally.  Therefore,  a  contractor  will  be  imputed  with  all 
knowledge  which  is  discoverable  through  a  reasonable  site 
inspection  and  this  will  defeat  his  recovery  under  superior 
knowledge  theory  if  the  information  he  complains  was  withheld 
was  thus  di scoverabl e . C 3243  The  emphasis  is  on  a  reasonabl e 
site  inspection.  A  reasonable  site  investigation  may  include 
not  only  an  on  scene  examination,  but  inquiries  made  to 
individuals  knowledgeable  about  the  site.C3253  On  the  other 
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hand,  the  contractor  will  only  be  imputed  with  knowledge  that 
would  be  discoverable  by  an  ordinary  contractor  and  will  not  be 
deemed  to  know  that  which  was  only  discoverable  by  an 
expert. [3263  Moreover,  the  contractor  will  not  be  held 
responsible  for  latent  or  hidden  probl ems , t 3273  problems  where 
the  bidding  time  is  insufficient  for  adequate  exp  1 orat i on , [ 3283 
or  problems  that  are  discoverable  only  through  extraordinary 
and  unreasonable  effort, [3293 

As  was  discussed  above,  the  use  of  the  standard  site 
investigation  clause  does  not  appear  to  add  anything  to  the 
contractor's  already  existing  obligation  under  superior- 
knowledge  theory  to  conduct  a  reasonable  investigation  of  the 
site  of  the  work.  However,  the  use  of  a  non-standard  site 
investigation  clause  may  increase  the  requirement  of  what  will 
constitute  an  adequate  site  investigation  as  is  illustrated  by 
Ambrose-Auouster f er  Corporation  v.  United  States.  [3303  The 
contract  in  this  case  was  for  the  installation  of  central  air- 
conditioning  in  a  very  large  post  office.  The  post  office 
contained  five  floors,  a  penthouse  and  a  basement,  each  floor 
was  four  and  one-half  acres  in  area  and  the  building  contained 
approximately  20,000  light  fixtures.  The  contract  plans  did 
not  show  that  over  two  thousand  light  fixtures  were  attached  to 
ducts  that  would  have  to  be  removed  as  part  of  the  contract 
work  to  install  the  air  conditioning  system;  therefore,  the 
contractor  did  not  anticipate  having  to  remove,  recircuit  and 
rehang  these  fixtures  as  part  of  the  air  conditioning 


installation.  The  contract  contained  three  separate  provisions 
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admonishing  that  a  site  inspection  be  conducted.  These  clauses 

served  to  defeat  the  contractor's  claim  that  the  government  had 

withheld  superior  knowledge  about  the  necessary  removal  and 

re i nstal l at i on  of  the  light  fixtures.  The  Court  of  Claims 

observed  in  this  respects 

Involved  here  are  three  specific  admonitions  to 
investigate  and  determine  building  conditions  at  the 
si te . . . . CHJere  plaintiff  was  not  confronted  with  only 
a  boilerplate  inspection  provision  concealed  in  a 
printed  form,  but  was  also  enjoined  specifically  in 
two  particular  specification  sections  to  investigate 
and  determine  building  conditions. 

•  •  • 

...In  this  contract,  the  site  inspection 
provisions  were  not  inserted  routinely  as  a  matter  of 
course,  as  we  already  stated.  Accordingly,  our 
expanded  view  of  the  purpose  of  a  site  inspection,  in 
contrast  to  plaintiff's  view,  in  the  circumstances  of 
this  case  is  entirely  permissible.  Therefore, 
plaintiff,  as  the  Board  found,  should  have  known 
about  the  fixture  probl em . . . . t 331 ] 


The  conclusion  to  be  drawn  from  this  case  is  that  non-standard 
site  inspection  clauses  which  are  prominently  displayed  will 
enhance  the  type  of  inspection  that  will  be  considered  adequate 
under  the  circumstances.  For  example,  it  is  somewhat  dubious 
that  even  with  the  normal  obligation  to  investigate  in  superior 
knowledge  cases  it  would  be  expected  the  contractor  would  have 
picked  out  some  2,000  fixtures  for  removal,  recircuiting  and 
rehanging  from  approximately  20,000  fixtures  located  in  a  seven 
story  building  where  each  story  covered  acres  of  space. 

However,  the  passage  above  shows  the  unconventional  use  of  the 
site  investigation  clauses  in  this  case  resulted  in  an 
"expanded  view"  of  the  site  inspection  requirements  such  that 
the  contractor  was  expected  to  make  a  more  strenuous 
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investigation  than  normal. 


The  Ambr ose -Au ou s t e r f e r  case  illustrates  that  the  use 
of  the  site  investigation  clause  in  the  way  that  was  done  in 
that  case  can  result  in  an  affirmative  indication  warning  the 
contractor  that  his  investigation  must  be  conducted  more 
carefully  than  normally.  In  essence,  the  site  investigation 
clauses  in  this  case  and  the  way  they  were  utilized  resulted  in 
a  message  to  the  contractor  that  the  full  scope  of  the  work 
could  only  be  totally  appreciated  from  a  detailed  and 
comprehensive  investigation  of  the  work  site  above  and  beyond 
that  which  might  otherwise  be  conducted.  Moreover,  this  case 
is  much  like  the  Hunt  and  Ul i  1  1  e t  case  discussed  above  where  the 
contract  documents  referred  the  contractor  to  other  information 
which  would  warn  him  of  potential  problems  in  the  performance 
of  the  contract.  Here,  the  site  investigation  clauses  referred 
the  contractor  to  the  work  site  for  a  full  description  and 
appreciation  of  the  extent  of  the  work  involved  under  the 
contract. 
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3.  Factors  Affecting  the  General  Reasonable  Reliance  Rules 

The  rule  in  superior  knowledge  theory  that  the 

contractor's  reliance  on  the  government's  -failure  to  disclose 

in-formation  will  not  be  held  to  be  reasonable  where  the 

contractor  has  not  made  an  investigation  o-f  all  matters 

pertinent  to  contract  performance,  and  the  information  was 
discoverable  through  such  an  investigation,  may  be  altered  in 

certain  situations.  The  situations  are  where  a  representation 
is  involved,  a  balancing  between  the  failure  to  disclose  and 
the  contractor's  failure  to  adequately  investigate  occurs  and 
where  an  implied  duty  to  communicate  is  found.  These  will  be 
discussed  in  turn  below. 

In  some  respects,  misrepresentation  and  superior 
knowledge  can  be  considered  different  sides  of  the  same  coin. 
For  example,  in  a  case  where  there  is  an  erroneous 
representation  a  court  or  board  may  choose  to  analyze  the  case 
using  misrepresentation  theory  or,  alternatively,  treat  the 
case  as  involving  a  government  failure  to  disclose  that  the 
representation  is  false  in  which  case  superior  knowledge  theory 
is  used.  When  a  false  representation  is  involved, 
misrepresentation  is  the  proper  theory  to  select  and  in  the 
vast  majority  of  cases  this  is  how  the  facts  will  be  analyzed. 
In  some  cases,  however,  superior  knowledge  may  be  selected  as 
the  theory.  If  this  occurs,  the  question  arises  as  to  what 
impact  the  representation  has  on  the  contractor's  general  duty 
under  superior  knowledge  to  investigate  matters  relevant  to 
contract  performance.  As  the  discussion  in  the 
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misrepresentation  chapter  revealed,  a  representation  normally 
relieves  the  contractor  of  any  obligation  to  investigate  those 
matters  as  to  which  the  representation  relates;  in  superior 
knowledge,  on  the  other  hand  since  no  representation  is 
generally  involved,  the  contractor  is  obligated  to  investigate 
all  matters  pertinent  to  contract  performance.  It  is  this 
dichotomy  between  misrepresentation  and  superior  knowledge 
theory  which  comes  to  the  forefront  when  a  case  which  is 
properly  analyzed  in  misrepresentation  terms  is  decided  using 
superior  knowledge  theory. 

The  rule  that  is  followed  when  what  is  essentially  a 
misrepresentation  case  is  analyzed  in  s>.perior  knowledge  terms 
is  that  the  representation  will  generally  relieve  the 
contractor  of  his  duty  to  inquire  as  to  the  matters  represented 
to  the  same  extent  it  does  in  misrepresentation.  This  is 
illustrated  by  two  recent  decisions. 

In  Lear  Se i ol er  ■  Inc..  13323  the  contract  was  for  the 
manufacture  of  fighter  wing  tanks.  The  contract  was  a 
production  contract  following  a  research  and  development 
contract  for  the  same  item.  The  contract  documents  contained 
very  specific  drawings  of  the  forgings  for  the  wing  tank  frames 
which  contained  no  notation  of  anything  unique  about  their 
manufacture.  Unknown  to  the  production  contractor,  the 
previous  research  and  development  contractor  had  discovered  the 
process  used  in  making  the  frame  forgings  was  so  unique  that  it 
found  it  had  to  extend  the  state  of  the  art  in  forging  science 
to  manufacture  the  tanks.  Although  the  government  knew  this, 
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it  did  not  inform  the  production  contractor.  When  the 
production  contractor  undertook  to  perform  the  production 
contract,  he  encountered  the  same  difficulties  and  had  to 
recreate  the  science  used  to  produce  the  earlier  tanks.  The 
production  contractor  then  made  a  claim  for  its  increased  costs 
employing  superior  knowledge  theory  alleging  the  government 
should  have  revealed  the  forging  problems  under  the  research 
and  development  contract.  In  addressing  the  question  of 
whether  the  contractor  should  have  been  aware  of  this 
information,  the  Armed  Services  Board  concluded  "when  viewed  in 
the  context  of  the  government's  detailed  design  of  a  product  of 
which  1,000  had  already  been  produced  by  GDC  [the  research  and 
developement  contractor]  it  is  clear  that  appellant  was  not 
disposed  to  inquire  of  the  existence  of  research  and 
development  probl ems . " t 333]  The  board  found,  in  other  words, 
that  the  detailed  design  contained  in  the  contract  drawings 
with  no  indication  of  unique  production  problems  in  the  context 
of  a  follow  on  production  contract  impliedly  represented  the 
contract  was  a  straight  production  contract.  This  implied 
representation  relieved  the  contractor  of  the  obligation  to 
investigate  to  see  if  the  facts  were  otherwise. 

In  Pacific  Western  Construction.  Inc..  £3341  the 
contract  was  for  road  work.  Part  of  the  work  required  the 
contractor  to  provide  suitable  soil  from  a  government  pit  for 
the  road  base.  The  contract  documents  contained 
representations  that  the  soil  was  basically  clay  free  which  was 
necessary  to  make  it  suitable.  In  fact,  this  was  not  true  as 
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the  government  representatives  well  knew.  This  -fact  could  have 
been  easily  discovered  by  inquiries  to  other  contractors  who 
had  used  the  pit  -for  the  same  purposes  or  by  a  close 
examination  of  the  pit  itself,  but  the  contractor  did  neither. 
When  the  contractor  discovered  he  was  using  unsuitable  soil,  he 
had  to  repair  part  of  the  work  already  done  and  work  was 
extended  into  another  construction  season  because  of  delays. 

The  contractor  made  a  claim  utilizing  superior  knowledge  theory 
for  its  increased  costs  due  to  the  government's  failure  to 
reveal  the  true  nature  of  the  soil  in  the  pit.  The  Department 
of  Transportation  Board  found  that  under  the  circumstances  the 
contractor  was  entitled  to  recover  and  that  it  should  not  have 
known  of  the  characteristics  of  the  soils  from  the  pit 
"[blecause  the  contract  documents  and  soils  data  clearly 
indicated  that  clay  was  not  a  probl em" [ 3353  which  relieved  it 
of  any  obligation  to  pursue  this  matter. 

These  cases  and  othersC336]  illustrate  that  when  a 
misrepresentation  case  is  analyzed  from  :  superior  knowledge 
standpoint  the  element  of  reasonable  reliance  as  it  normally 
exists  in  superior  knowledge  will  be  altered  to  reflect  the 
approach  taken  toward  reasonable  reliance  in  misrepresentation 
cases.  That  is,  the  contractor  will  normally  be  able  to  rely 
on  what  is  represented  without  confirming  its  accuracy  even 
though  he  has  pursued  a  superior  knowledge  theory.  This 
alteration  is  sensible  because  it  adds  logical  symmetry  to  a 
superior  knowledge  case  that  should  have  been  analyzed  in 
misrepresentation  terms  to  begin  with. 


Not  only  will  the  analysis  of  a  case  using  superior 
knowledge  theory  that  should  haue  been  analyzed  using 
misrepresentation  theory  affect  the  usual  rules  as  to  what 
constitutes  reasonable  reliance  in  superior  knowledge  cases, 
but  on  occasion  in  superior  knowledge  cases  an  approach  is 
taken  toward  the  reasonable  reliance  element  which  balances  it 
against  the  failure  to  disclose  element  again  resulting  in  an 
alteration  of  the  usual  reasonable  reliance  rules. 

A  recent  Armed  Seruices  Board  decision  in  Joseph  A. 

Ca i r on e .  Inc,  reflects  this.C33?3  The  contractor  in  this  case 
was  to  build  foundations  for  a  press  and  furnace  at  the 
Frankford  Arsenal  in  Philadelphia,  Pennsylvania.  The  bid 
package  contained  boring  data  which  indicated  water  had  been 
encountered  at  the  site  but  the  contractor,  based  upon  his 
prior  experience  in  construction  in  the  area,  decided  that 
large  amounts  of  water  would  not  be  a  problem  and  did  not 
pursue  the  warning  provided  by  the  boring  data.  In  fact,  the 
government  knew  for  certain  that  a  serious  water  problem 
existed  in  the  area  because  of  recent  work  done  by  another 
contractor,  McFadden ,  Inc.,  just  forty  feet  from  the  site  where 
the  foundations  were  to  be  constructed,  but  it  did  not  inform 
the  bidders  of  this.  Once  construction  commenced,  the 
contractor  encountered  water  in  such  large  quantities  that  it 
had  to  undertake  expensive  dewatering  procedures  to  complete 
the  work.  It  claimed  for  its  added  costs  due  to  the  dewatering 
on  the  theory  that  the  government  failed  to  reveal  its  superior 
knowledge  about  the  extent  of  the  water  problem.  The  board 
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•found  entitlement  to  recovery.  On  the  issue  o-f  the 
reasonableness  o-f  the  contractor's  reliance,  the  board  observed 
that  appellant  should  have  made  inquiries  regarding  the  water 
problem  given  the  information  in  the  boring  logs  but  concluded 
"that  any  duty  to  inquire  on  appellant's  part  is  overcome  by 
the  Government's  failure  to  alert  bidders  to  the  McFadden 
exper i ence . " £  3383  In  other  words,  the  board  balanced  the 
government's  fault  in  not  revealing  the  information  with  the 
contractor's  fault  in  failing  to  make  an  adequate  pre-bid 
investigation  as  normally  required  by  the  reasonable  reliance 
element  of  superior  knowledge  theory. 

The  approach  of  the  board  in  Ca i rone  to  balance  the 
government's  failure  to  disclose  its  information  against  the 
contractor's  failure  to  investigate  encompassed  within  the 
reasonable  reliance  element  is  reflected  in  other  decisions  in 
the  superior  knowledge  area, [3393  although  the  vast  bulk  of 
cases  decided  on  superior  knowledge  theory  treat  the  failure  to 
disclose  and  reasonable  reliance  elements  as  distinct  and  do 
not  attempt  any  balancing.  The  difficulty  of  Ca i rone  and  the 
other  decisions  like  it  is  that  by  pitting  the  failure  to 
disclose  and  the  reasonable  reliance  elements  against  each 
other  the  reasonable  reliance  element  is  effectively  eliminated 
from  superior  knowledge  analysis.  This  is  reflected  by  Ca i rone 
itself  where  some  simple  inquiries  by  the  contractor  of  persons 
familiar  with  the  site,  such  as  previous  contractors  like 
McFadden,  would  have  quickly  revealed  the  water  problem 
particularly  where  the  boring  data  gave  a  clear  warning  that  a 


water  problem  possibly  existed.  The  board  in  this  case, 
moreover,  and  the  other  cases  in  this  area  provided  above  in 
the  margin  do  not  attempt  to  give  any  guidelines  to  determine 
when  the  government's  -failure  to  disclose  might  not  overcome 
the  contractor's  lack  o-f  reasonable  reliance  and,  there-fore, 
when  such  a  comparison  is  used  as  part  o-f  the  analyis,  it  must 
be  concluded  that  the  reasonable  reliance  element  will  almost 
always  be  eliminated.  The  Ca i rone  approach,  then,  would 
e-f-fectively  relieve  any  contractor  o-f  the  duty  to  inquire  in 
superior  knowledge  cases  and  leave  the  government  de-fenseless 
in  situations  where  its  -failure  to  disclose  could  easily  have 
been  cured  by  due  care  on  the  contractor's  part.  Such  a  rule 
is  undoubtedly  at  variance  with  what  was  intended  by  the  Court 
o-f  Claims  in  Helene  Curtis  and  also  leaves  one  with  the  uneasy 
■feeling  that  it  is  not  good  procurement  policy  either. 

Finally,  in  one  recent  decision  by  the  General  Services 
Board  in  Automated  Services.  Inc.  [3403  the  reasonable  reliance 
requirement  normally  applied  to  superior  knowledge  cases  was 
extensively  altered  by  a  finding  of  an  implied  duty  to 
conimun  i  cate  .  This  case  involved  a  negotiated,  fixed-price 
contract  to  create  and  analyze  a  data  base  from  survey  forms. 
When  the  contractor  made  his  proposal,  members  of  the 
evaluation  board  were  hesitant  about  award  to  the  contractor 
because  they  felt  that  award  would  over  extend  the  contractor, 
which  was  a  small  operation,  and  that  the  contractor  would 
encounter  performance  difficulties  because  of  its  proposed  data 
management  system  which  was  at  variance  with  what  previous 
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contractors  had  used  in  performing  the  same  contract.  In  these 
regards,  the  contractor  was  contacted  as  to  whether  it  had 
allocated  sufficient  resources  in  terms  of  labor  and  computer 
time  to  perform  the  contract  and  the  RFP  referred  the  bidders 
to  the  data  management  systems  that  had  been  successfully  used 
by  other  contractors  in  previously  performing  the  contract. 
Despite  the  reservations,  however,  award  was  made  to  the 
contractor.  The  fears  of  the  agency  came  to  pass  and  the 
contractor  suffered  a  default  termination  which  he  appealed 
alleging  the  government  failed  to  reveal  its  superior  knowledge 
in  the  form  of  i ts  mi sgi v i ngs. 

The  board  recognized  that  the  doctrine  of  Helene  Curtis 
was  not  applicable  to  these  facts  because  the  contractor  should 
have  known  of  the  possible  problems  from  the  information  and 
warnings  provided  regarding  its  deficiencies  and  the 
deficiencies  of  its  proposed  system.  Nevertheless,  the  board 
found  that  the  doctrine  of  Helene  Curtis  was  predicated  on  an 
implied  duty  to  cooperate  and  this  implied  duty  of  cooperation 
also  gave  rise  to  an  implied  duty  to  communicate  under  these 
circumstances  such  that  all  the  reservations  of  the  government 
should  have  been  expressed  to  the  contractor.  The  board  stated 
"there  is  an  implied  duty  upon  all  parties  to  ' 1  ay  their  cards 
on  the  table'  in  the  negotiation  or  bidding  process,  viz.,  a 
duty  of  communication,  which  when  complied  with,  would  have  a 
salutary  effect  on  the  entire  procurement  from  its 
i ncep t i on . " [ 341 3  The  board  concluded,  therefore,  that  the 
default  termination  should  be  converted  to  a  termination  for 
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conven i ence  . 


Although  the  board  claimed  not  to  be  applying  the 
superior  knowledge  doctrine,  the  source,  utility  and 
similarities  between  the  government's  implied  duty  to  disclose 
in-formation  underlying  superior  knowledge  theory  and  the 
implied  duty  to  communicate  found  by  the  board  in  this  case  are 
so  close  that  the  effect  of  this  opinion  is  to  remake  the 
doctrine  of  Helene  Curtis.  In  other  words,  this  theory  of  an 
implied  duty  to  communicate  would  appear  to  be  applicable  to 
precisely  the  same  type  of  fact  settings  as  would  superior 
knowledge — that  is,  situations  where  the  government  has  not 
disclosed  information  in  its  possession.  This  being  so,  it  is 
apparent  that  this  implied  duty  to  communicate  works  major 
changes  in  superior  knowledge  theory.  For  example,  in  regard 
to  the  reasonable  reliance  requirement  there  is  no  doubt  the 
contractor  in  this  case  should  have  been  aware  of  the  potential 
problems  he  faced.  One  of  the  problems  related  to  his  own 
capabilities  in  terms  of  labor  and  time  which  he,  not  the 
government,  should  have  been  the  best  judge  of.  That  the 
contractor  should  have  been  aware  of  this  problem  is  further 
underscored  by  the  government's  warning  that  it  felt  the 
contractor  might  be  overextending  himself  by  accepting  the 
contract.  Another  problem  related  to  the  contractor's  proposed 
data  management  system  where  again  he  should  have  been  in  the 
best  position  to  understand  his  own  system's  strengths  and 
weaknesses.  And  here  again  the  contractor  was  provided 
specific  references  in  the  RFP  to  different  successful  systems 
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used  by  other  contractors  which  should  have  alerted  him  to  the 
potential  difficulties  he  might  encounter  by  attempting  to  use 
an  untried  system.  Therefore,  under  the  reasonable  reliance 
requirement  of  superior  knowledge  this  contractor's  pre-bid 
investigation  of  potential  problems  would  not  suffice.  By 
recognizing  a  right  to  relief  under  a  theory  of  an  implied  duty 
to  communicate  on  the  same  facts,  therefore,  the  board 
eliminated  any  reasonable  reliance  requirement.  Moreover,  the 
implied  duty  to  communicate  employed  in  this  case  holds  the 
government  liable  for  withholding  information  which  comprises 
opinion  and  conjecture,  and  not  fact,  for  this  was  clearly  the 
nature  of  the  information  the  board  felt  was  wrongly  withheld 
by  the  government.  The  earlier  dicussion  in  this  chapter  set 
forth  the  requirement  for  superior  knowledge  that  the 
information  withheld  must  pertain  to  material  fact  and  not 
opinion  or  conjecture.  Therefore,  the  implied  duty  to 
communicate  affects  superior  knowledge  theory  in  the  failure  to 
disclose  element  as  well  as  the  reasonable  reliance  element. 

The  Automated  Services.  Inc,  opinion  if  followed  seems 
to  possess  the  potential  to  create  a  great  deal  of  trouble  for 
the  government.  It  is  clear  that  it  expands  the  concept  of  the 
superior  knowledge  doctrine,  albeit  in  the  guise  of  an  implied 
duty  to  communicate,  far  beyond  anything  that  was  ever  intended 
by  the  Court  of  Claims  in  Helene  Curtis.  The  government's  duty 
under  this  theory  to  supply  all  information  no  matter  how 
opinionated  or  conjectural  and  the  contractor's  lack  of 
responsibility  for  exercising  any  care  under  the  circumstances 
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will  serve  to  make  the  contracting  process  much  more  difficult 
and  burdensome  from  the  governmen t ' s  standpoint. 

F .  The  Non-disclosure  Must  Cause  Detriment 


The  final  element  the  contractor  must  show  to  establish 
an  actionable  superior  knowledge  case  is  that  the  government's 
failure  to  disclose  information  has  caused  him  to  suffer 
de tr imen t . [ 342]  In  the  discussion  of  causation  above,  it  was 
noted  that  to  show  causation  the  contractor  will  have  to 
establish  that  he  selected  a  course  of  action  which  was 
different  from  the  course  which  would  have  been  selected  had 
the  government  revealed  its  knowledge.  To  establish  detriment, 
therefore,  the  contractor  will  have  to  show  that  the  course  of 
action  that  was  chosen  was  more  costly  than  the  course  of 
action  that  would  have  been  selected  had  the  contractor  known 
what  the  government  knew.C3433 

Generally,  the  detriment  element  of  superior  knowledge 
does  not  cause  much  litigaton.  This  is  probably  because  once 
the  contractor  has  shown  the  other  elements  of  superior 
knowledge  it  is  quite  apparent  that  he  has  suffered  detriment; 
the  only  question  is  the  amount  of  increased  costs  suffered. 
This  element,  at  times  however,  can  produce  problems  for  the 
contractor.  For  example,  there  may  be  a  question  as  to  whether 
the  detriment  was  caused  by  the  government's  non-disclosure  or 
by  some  other  independent  cause.  Thus,  in  one  case  where  the 
contractor  alleged  the  contracting  agency  withheld  its 


knowledge  that  another  government  agency  was  going  to  raise  the 
guaranty  rate  on  construction  loans  which  allegedly  caused  the 
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contractor  to  pay  higher  interest  rates  than  anticipated,  the 
court  -found  that  the  increased  interest  costs  were  not  the 
result  o-f  the  government  raising  the  guaranty  rate  but  the 
independent  and  simultaneous  action  o-f  -financial  institutions 
in  raising  the  amount  o-f  interest  they  charged  for  the 
loans. [3443  The  court  concluded,  therefore,  that  the 
contractor  had  not  suffered  any  detriment  from  the  government's 
withholding  of  its  information.  Moreover,  the  facts  may  be 
such  that  the  detriment  suffered  by  the  contractor  was  caused 
i n  part  by  the  government's  failure  to  disclose  its  information 
and  in  part  some  other  independent  cause.  For  example,  in  the 
Pac i f i c  Western  case,  discussed  above  in  the  reasonable 
reliance  section,  the  board  found  that  part  of  the  damages  the 
contractor  suffered  were  due  to  the  government's  failure  to 
disclose  the  fact  the  soil  in  the  pit  contained  clay  making  it 
unsuitable  for  road  base;  however,  the  board  also  found  that 
the  contractor's  failure  to  maintain  a  testing  program  for  the 
soil  which  was  being  removed  from  the  pit  contributed  to  the 
increased  costs  it  suffered  since  had  this  been  done  the  soil 
unsuitability  would  have  been  discovered  much  sooner  than  it 
was.  Under  these  circumstances,  the  board  apportioned  the 
damages  according  to  the  cause  concluding  "that  the  respondent 
should  bear  those  additional  costs  which  would  have  been 
incurred  if  the  presence  of  clays  had  been  promptly  discovered 
by  a  continuous  inspection  program,  and  all  additional  costs 
incurred  thereafter  should  be  borne  by  appe 1 1  an t . " 1 3453  Where 
it  is  concluded  that  the  detriment  suffered  by  the  contractor 
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was  caused  in  part  by  the  government's  •failure  to  disclose 
information  and  in  part  by  other  causes,  but  the  apportionment 
cannot  be  determined  with  precise  accuracy,  the  contractor  will 
not  be  denied  recovery  but,  instead,  "damages  will  be  allowed 
as  in  the  judgment  of  fair  men  resulted  from  the  breach . 11  [  346] 
This  is  often  referred  to  a  “ jury-verdi ct-type"  decision  and 
results  in  an  approximation  of  damages  being  apportioned  to 
each  causation  factor. 
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G .  Remedi es 


Once  the  contractor  has  shown  all  the  elements 
discussed  above,  he  has  established  an  actionable  superior 
knowledge  case.  The  remaining  question  to  be  addressed  is  what 
remedies  are  available  to  redress  the  harm  suffered  because  of 
the  government's  failure  to  disclose  its  superior  knowledge. 

The  remedy  situation  parallels  that  which  was  discussed  in  the 
misrepresentation  chapter.  In  some  superior  knowledge  cases, 
the  contractor  has  been  able  to  complete  contract  performance 
despite  the  government's  failure  to  disclose  its  knowledge  but 
at  a  higher  price  than  was  originally  anticipated.  In  this 
situation,  the  contractor  will  normally  be  seeking  to  recover 
the  unanticipated  performance  costs.  In  other  cases,  however, 
the  contractor  may  not  have  been  able  to  complete  performance 
and,  therefore,  he  is  seeking  to  overturn  a  default  termination 
of  the  contract.  Finally,  the  contractor  may  be  seeking  to 
avoid  his  obligations  under  a  contract  where  he  has  not  yet 
begun  performance.  Superior  knowledge  has  been  held  to  provide 
a  remedy  to  the  contractor  in  each  of  these  situations. 

If  the  contractor  has  been  able  to  complete  contract 
performance  but  at  a  higher  price  than  anticipated,  superior 
knowledge  may  provide  monetary  relief  in  one  of  two  ways.  When 
brought  in  a  court  of  law,  the  breach  of  the  implied  duty  to 
reveal  relevant  contractual  information  under  superior 
knowledge  theory  has  been  held  to  be  a  breach  of  contract  and  a 
damage  remedy  is  ava i 1 abl e . L 3473  However,  as  was  discussed  in 
the  misrepresentation  chapter,  until  the  Contract  Disputes  Act 


of  1978  the  boards  of  contract  appeals  did  not  have  breach  of 
contract  jurisdiction;  moreover,  cases  that  could  be  remedied 
under  contract  adjustment  clauses  had  to  be  brought  to  the 
boards  first  with  review  of  the  record  made  at  the  board  in  a 
court  of  law.  The  question  arose,  then,  as  to  whether  an 
actionable  superior  knowledge  case  could  be  remedied  under  any 
of  the  standard  contract  adjustment  clauses. 

It  is  now  well  established  that  an  actionable  superior- 
knowledge  case  may  be  remedied  as  a  constructive  change  under 
the  standard  changes  clause  contained  in  all  government 
con trac ts . t 3483  Even  though  the  right  to  a  constructive  change 
for  an  actionable  superior  knowledge  claim  is  well  established, 
the  theory  upon  which  the  constructive  change  is  predicated  is 
not  as  clear.  In  a  number  of  cases,  for  example,  the  boards 
have  recognized  that  the  breach  of  the  implied  duty  underlying 
superior  knowledge  theory  will  give  an  entitlement  to  a 
constructive  change  but  they  have  not  attempted  to  analyze  any 
further  the  reason  why  the  failure  to  disclose  amounts  to  a 
change  under  the  changes  clause. [3493  In  other  cases,  the 
boards  reason  that  the  failure  to  disclose  superior  knowledge 
is  a  constructive  change  because  the  specifications  are 
def ec t i ve . [ 350 3  The  rationale  for  this  theory  is  that  since 
the  government  has  failed  to  disclose  information  that  it  was 
obligated  to  disclose  and  had  the  information  been  disclosed  it 
would  have  been  revealed  in  the  contract  specifications,  the 
omission  of  the  information  from  the  specifications  renders 
them  defective. 
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In  addition  to  the  changes  clause,  the  Differing  Site 
Conditions  clause  may  also  provide  a  remedy  in  certain  types  of 
superior  knowledge  cases  involving  construction  contracts. 

This  clause  was  discussed  at  some  length  in  the 
misrepresentation  chapter.  There  it  was  observed  that  in  the 
absence  of  any  government  investigation  and  guarantee  of 
subsurface  or  latent  physical  conditions  at  a  construction  site 
the  government  could  expect  to  pay  a  premium  in  the  form  of 
higher  bid  costs  to  cover  the  contingencies  that  unexpected 
difficulties  might  be  encountered  while  working  in  the  earth's 
crust.  As  a  result,  the  government  often  makes  its  own 
investigations  of  the  conditions  and  represents  its  findings  in 
the  solicitation  documents  and  at  the  same  time  guarantees  the 
contractor  an  equitable  adjustment  through  the  Differing  Site 
Conditions  clause  for  conditions  that  differ  materially  from 
those  represented.  However,  there  will  be  times  when  the 
government  will  not  choose  to  make  a  representation  concerning 
physical  conditions  at  the  site.  In  these  circumstances,  to 
avoid  the  premium  that  it  might  otherwise  expect  to  pay  in  the 
form  of  higher  bid  costs  to  cover  the  risks,  the  government  has 
guaranteed  the  contractor  in  the  second  part  of  the  Differing 
Site  Conditions  clause  an  equitable  adjustment  for  "unknown 
physical  conditions  at  the  site,  of  an  unusual  nature,  which 
differ  materially  from  those  ordinarily  encountered  and 
generally  recognized  as  inhering  in  work  of  the  character 
provided  for  in  the  contr  ac  t . "  1 351 3  The  courts  and  boards  have 
established  that  a  condition  will  be  considered  "unknown  and 
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unusual"  i f  it  is  not  discoverable  by  the  contractor  through  a 
reasonable  pre-bid  inspection  of  the  work  site  and  appropriate 
i nqu i r i es. [3521 

The  second  part  of  the  Differing  Site  Conditions  clause 
has  obvious  utility  in  remedying  actionable  superior  knowledge 
claims  regarding  physical  conditions  at  a  construction  site. 
Once  a  contractor  is  in  a  position  to  establish  the  elements  of 
superior  knowledge,  including  the  fact  the  information  he 
complains  was  not  disclosed  to  him  was  not  discoverable  through 
a  reasonable  investigation,  he  has  set  forth  a  basis  for 
recovery  under  the  second  part  of  the  Differing  Site  Conditions 
clause.  This  is  because  for  recovery  under  the  second  part  of 
the  Differing  Site  Conditions  Clause  the  contractor  must  show 
that  the  condition  was  not  discoverable  through  reasonable 

I 

investigation,  the  contractor  relied  on  the  absence  of  any 
knowledge  regarding  the  condition  and  the  contractor's  costs 
were  increased  because  of  the  condi t i on . t 353]  These  elements 
are,  of  course,  the  same  as  the  reasonable  reliance,  causation 
and  detriment  elements  of  superior  knowledge. 

A  few  words  should  be  devoted  to  the  overlay  and 
respective  utility  of  superior  knowledge  and  the  second  part  of 
the  Differing  Site  Conditions  clause  as  theories  of  recovery. 

To  begin,  to  set  forth  a  claim  under  the  second  part  of  the 
Differing  Site  Conditions  clause  a  contractor  will  only  need  to 
show  the  three  things  just  mentioned.  Therefore,  even  though 
he  has  a  perfectly  good  superior  knowledge  case,  if  he  asserts 
his  claim  under  Differing  Site  Conditions  theory  he  will  not 
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need  to  show  the  elements  of  non-disclosure  or  culpability  that 
were  discussed  above  in  regard  to  superior  knowledge. 

Moreover,  the  Differing  Site  Conditions  clause  also  pertains  to 
cases  where  there  has  been  no  government  non-disclosure  and, 
therefore,  no  actionable  superior  knowledge  claim.  For 
example,  the  Differing  Site  Conditions  Clause  will  apply  to 
cases  where  the  government  as  well  as  the  contractor  was 
unaware  of  the  physical  condition  at  the  site  as  long  as  the 
condition  was  unknown  and  unusual  within  the  meaning  of  the 
clause. £3543  Finally,  the  superior  knowledge  doctrine  will 
apply  to  cases  that  the  Differing  Site  Conditions  clause  is  not 
applicable  to;  that  is,  superior  knowledge  as  a  theory  is  not 
restricted  to  unknown  or  unusual  physical  conditions  at  a 
construction  site  but  is  applicable  to  any  contracting 
situation  where  the  contractor  can  make  out  the  elements 
previously  discussed  in  this  chapter. 

As  the  discussion  has  already  suggested,  the  cases 
reflect  that  the  second  part  of  the  Differing  Site  Conditions 
clause  is  often  used  as  a  contract  adjustment  clause  to  remedy 
situations  which  would  otherwise  be  asserted  under  superior 
knowledge  theory  when  an  unknown  or  unusual  physical  condition 
in  a  construction  contract  is  concerned. £3553 

Superior  knowledge  has  also  been  remedied  under  the 
Suspension  of  Work  clause  where  the  government's  failure  to 
disclose  the  knowledge  it  possessed  resulted  in  delays  in  the 
contractor's  performance  of  the  contract  work. £3563 

A  superior  knowledge  claim,  then,  may  be  remedied  under 
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several  of  the  standard  contract  adjustment  clauses  -found  in 
government  contracts.  Since  the  Contract  Disputes  Act  of  1978, 
the  boards  of  contract  appeals  have  had  jurisdiction  to  hear 
breach  of  contract  claims.  While  a  contractor  might  prefer  in 
some  cases  to  elect  to  assert  a  breach  of  contract  theory  as  a 
remedy  for  the  government's  failure  to  disclose  superior 
knowledge,  as  opposed  to  an  equitable  adjustment  because  of  the 
notice  requirements  under  the  clauses  and  the  applicability  of 
the  cost  principles  to  equitable  adjustments,  the  Johnson  and 
Son  Erectors  case  discussed  in  the  misrepresentation  chapter  in 
the  remedies  section  would  appear  to  preclude  this  election 
when  a  contract  adjustment  clause  is  available. 

In  addition  to  situations  where  the  contractor  has  been 
able  to  complete  the  contract  work,  although  at  a  higher  price 
than  anticipated  because  of  the  government's  failure  to 
disclose  its  superior  knowledge,  there  are  other  instances 
where  the  contractor  has  not  been  able  to  perform  the  contract 
work  and  has  suffered  a  default  termination.  Where  the 
contractor  is  able  to  show  that  the  default  is  due  to  the 
government's  failure  to  disclose  its  superior  knowledge,  the 
default  termination  has  been  converted  to  a  termination  for 
conven i ence . t 3573  The  theory  underlying  these  cases  seems  to 
be  that  the  contract  is  impossible  to  perform  given  the 
contractor's  planned  course  of  action  in  light  of  the 
information  available  to  him  which  did  not  include  the 
information  withheld  by  the  government.  If  the  government  had 
revealed  its  information,  the  contractor  then  would  have  been 
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able  to  make  changes  in  his  planned  course  of  contract 
performance  such  that  performance  would  have  been  possible  or, 
al ternat i ve 1 y ,  would  have  elected  not  to  bid  on  the  contract  at 
all.  Under  these  circumstances,  the  risk  of  impossibility  lies 
with  the  government  because  of  its  failure  to  disclose  the 
needed  information  and,  therefore,  the  contractor's  default  is 
for  causes  beyond  the  contractor's  control  as  that  term  is 
employed  within  the  standard  default  clauses. 

Besides  a  money  remedy  or  serving  as  a  means  to  convert 
a  default  termination  into  a  convenience  termination,  superior 
knowledge  may  provide  other  avenues  of  relief.  For  example,  in 
Hildebrand  and  Day  [3583  the  contractor  was  entitled  to 
recission  of  his  contract  when  he  discovered  shortly  after 
award  and  before  commencement  of  performance  that  the  area 
where  the  contract  was  to  be  performed  had  been  sprayed  by  the 
government  with  a  potentially  dangerous  chemical.  The 
Agriculture  Board  of  Contract  Appeals  ob- erved  that  the 
non-disclosure  created  a  voidable  contract  which  gave  the 
contractor  the  option  of  ratifying  the  contract  and  performing 
it  or  treating  it  as  void  in  which  case  the  contractor  was 
entitled  to  be  restored  to  the  status  quo  ante.  It  appears 
from  the  facts  and  circumstances  of  this  case  for  the  right  of 
recission  to  apply  the  information  withheld  must  be  material 
and  the  election  to  void  the  contract  must  be  made  immediately 
upon  discovering  the  non-disclosure.  If  the  election  is  not 
made  immediately,  the  contractor  runs  the  risk  of  affirming  the 
contract  through  partial  performance.  Finally,  the  failure  to 
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disclose  in-formation  may  be  grounds  upon  which  to  cancel  a 
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Waterproofing  Corp.  v.  United  States,  133  Ct.  Cl.  911,  137 
F.Supp.  713  (1956)  (number  of  lineal  feet  of  joints  to  be 
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(condition  of  fender  piles;  contract  plans);  Klefstad 
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Corporation,  83-1  BCA  16,327  (1983)  (government  fiscal  problems 
straightened  out;  telegram  exercising  option);  Hyland 
Electrical  Supply  Co.,  supra  note  31  (presence  of  items  with 
contractor's  supplier;  negotiation  for  contract  modification); 
Laco  Construction  Co.,  83-2  BCA  16,840  (1983)  (reusability  of 
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Meyerstein,  Inc.  v.  United  States,  133  Ct .  Cl.  694,  137  F.Supp. 
427  (1956)  (amount  of  steel  needed;  outline  drawing  contained 
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Staoe  Co . .  supra  note  2  (number  of  stations  to  be  served  was 
two  when  in  fact  was  four;  advertisement  for  proposals), 
d.  Miscellaneous;  Aerojet  General  Corp.  v.  United  States, 
supra  note  24  (contract  completion  and  possibility  of  loss; 
during  period  that  takeover  of  government  contractor  by 
plaintiff  was  occurring);  Robert  Canavero.  supra  note  12 
(odometer  reading  on  automobile  for  auction). 
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,  United 

States  v. 

B  i  n ah am ton 

Construction  Co 

supra  note  53;  United  States  u.  Atlantic  Dredoino  Co.,  supra 


Ca-f-fal  1  Brothers  Forest  Products.  Inc. 


United  States,  supra  note  53;  McGrew  Brothers  Sawmill.  Inc,  v 
United  States,  supra  note  57;  Aerodex  v.  United  States,  supra 
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Hoi  1 erbach  v.  United  States,  both  supra  note  2;  Aerodex 
v.  United  States,  supra  note  74;  Uloodcrest  Construction  Co.  u. 
United  States,  supra  note  82;  Sc holes.  Inc,  u.  United  States. 
supra  note  15;  Railroad  Water-proof  i  no  Corp.  v.  United  States. 


supra  note  70;  Potashnick  u.  United  States,  supra  note  3. 


108.  1  iL  Will  i  s- 1 on  on  Contracts,  supra  note  38  at  464  and  Jame 
and  Gray,  Misrepresentation-Part  I.  37  Md.L.Rev.  286,  301, 
adop  t  a  similar  f  ormu 1  a  t i on . 

109.  See .  e . q . .  Spear  in  v.  United  States,  248  U.S.  132  <1918) 
S.W.  Electronics  &  Manufacturing  Corp.  u.  United  States,  228 
Ct .  Cl.  333,  655  F.2d  1078  <1981);  Ordnance  Research,  Inc.  v. 
United  States,  221  Ct .  Cl.  641,  609  F .  2d  462  (1979);  L.UI. 
Foster  v.  United  States,  supra  note  46. 

Caff al 1  Brothers  Forest  Products 


121  . 


Inc.,  supra  note  47. 

I 

122.  Christie  u.  United  States,  supra  note  2. 

! 

i 

123.  See.  e.Q..  Christie  u  .  United  States,  supra  note  2; 

Loesch  v.  United  States,  supra  note  17;  Womack  v.  United 
States ■ supra  note  57;  Morn i son-Knudsen  Co.  v.  United  States. 

i 

supra  note  70. 

124.  Supra  note  70,  170  Ct .  Cl.  at  719,  345  F.2d  at  539 

i 

(citation  omitted). 

125.  Supra  note  2. 

i 

126.  See,  e.o..  Loesch  u.  United  States,  supra  note  17; 

Glasaow  Associates  v.  United  States,  supra  note  70;  Foster 

l 

Construction  C.A.  &  Williams  Brothers  Co.  v.  United  States,  193 
Ct  .  Cl.  587,  435  F.2d  873  (1970);  Chris  Bero  u.  United  States, 
supra  note  70;  Womack  u.  United  States,  supra  note  57. 

127.  Supra  note  126,  193  Ct .  Cl.  at  602,  435  F . 2d  880-1 
(emphasis  supplied). 
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128.  Supra  note  12. 

129.  I d .  at _ ,  677  F.2d  at  857  (emphasis  in  the  original; 

citations  omitted). 

1 30 .  Timber-  Investors.  Inc,  v.  United  States,  supra  note  12, 
218  Ct.  Cl.  at  415,  n.2,  587  F.2d  at  475,  n.2. 

131  .  California  Shipbuilding  and  Dry  Dock  Co.,  supra  note  70; 
see  also,  Morr i son-Knudsen  Co.  v.  United  States,  supra  note  70 


Baifield  Industries.  Inc.,  supra  note  61. 


See  e.o..  Kaplan.  Inc.,  Environmental  Tectonics  Cor 


Timber  Investors.  Inc 


Cal i torn i a 


Dock  Co.,  supra  note  70. 
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Uni  ted 


States,  Dale  Construction  Co 


Water proof i no  Corp.  v.  United  States,  Arcole  Midwest  Cor 


United  States,  C iroinia  Enoineerino  Co.  v.  United  States 


supra  note  70;  Lever  i  no  &  Garrioues  Co.  v.  United  States 
Dunbar  &.  Sullivan  Dr e do  in 


Inc.,  supra  note  61;  Jack  Ficcoult,  supra  note  70;  N i c h o 1 s 
Dynamics,  Inc.,  supra  note  72;  Norair  Engineering  Corp.,  72- 
BCA  9305  <1972);  Klefstad  Eno  i  neer  i  no  Co.,  supra  note  70, 

140.  Supra  note  2. 

141  .  IdU.  at  172. 

142.  See .  e . q .  cases  in  note  139. 


143.  Id. 


144.  Id. 


145. 


Id. 
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164.  1 d ■  at  1342,  n . 1 4 . 

165.  Id.  at  1357  (footnote  omitted). 


166.  See  also.  Baifield  Industries.  Inc.,  supra  note  61  . 

167.  idj.  at  59,364. 

168.  Another  excellent  example  of  an  effort  to  reconcile  a 
representation  with  a  disclaimer  provision  is  the  Court  of 
Claims'  decision  in  Thompson  Ramo  Wooldridge  Inc.  v.  United 
States,  175  Ct .  Cl.  527,  361  F . 2d  222  (1966). 

169.  Schutt  Construction  Co.  v.  United  States,  173  Ct .  Cl. 
836,  353  F.2d  1018  (1965);  Hedin  Construction  Co.  v.  United 
States,  171  Ct.  Cl.  70,  347  F.2d  235  (1965);  F e h 1 h abe r  Cor p ■  v 
United  States,  supra  note  156. 

1 70 .  Morr i son-Knudsen  Co.  v.  United  States.  Dale  Construction 


70;  Schutt  Construction  Co.  v.  United  States,  supra  note  169, 

173.  Garcia  Concrete,  Inc.,  82-2  BCA  16,046  (1982). 

174.  See ■  e . o . .  cases  in  note  139;  see  also.  United  States  v . 
Spear  in.  supra  note  109;  Woodcrest  Construction  Co.  v.  United 
States,  supra  note  82;  United  Contractors  v.  United  States,  171 
Ct.  Cl.  151,  368  F.2d  585  (1966);  Fehlhaber  Corp .  v.  United 
States,  supra  note  156;  Rutf  v.  United  States,  supra  note  2; 
Minn  is  &  Wright  &  Moody,  74-2  BCA  10,685  (1974). 

1 75 .  See,  e.o,.  Teledyne  Lewisburo  v.  United  States,  supra 
note  139;  Webco  Lumber.  Inc.  v  .  United  States,  supra  note  88; 
Rixon  Electronics.  Inc,  v.  United  States,  supra  note  155;  S i sk 
Dr i 1 1 i no  Co. .  supra  note  12;  Arvin  Industries,  71-2  BCA  9143 
(1971)  . 

176.  See,  e.o,.  Teledyne  Lewisburo  v.  United  States.  Webco 
Lumber.  Inc,  v.  United  States.  Rixon  Electronics.  Inc,  v. 

United  States.  Arvin  Industries,  all  supra  note  175;  Spiers  v. 
United  States,  supra  note  70;  Lang-Miller  Development  Co.,  81-2 
BCA  15,433  < 1981 ) . 

177.  See .  e.o.,  cases  in  notes  150-1. 

178.  Id. 
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e  ■  Ci .  i  S 


e.Q.,  Teledyne  Lewisbur 


United  States 


supra  note  20 


note 

12. 

187. 

See  . 

e.Q., 

Lever i no  &  Garrioues  Co.  v.  United  States. 

supra 

note 

2. 
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189.  See ■  e.o..  id.,  where  the  contractor  agreed  to  submit  the 
case  to  the  court  by  stipulation  but  -failed  to  stipulate  facts 
adequate  to  prove  causation  which  prompted  a  rebuke  by  the 
court . 

1 90 .  See,  e.o..  Lever i no  &  Sarrioues  v.  United  States,  supra 
note  2. 

191.  See,  e.o..  United  States  v.  Atlantic  Dredging  Co.. 
Christie  v.  United  State*.  Hollerbach  v.  United  States,  al  1 
supra  note  2;  Summit  Timber  Co.  v.  United  States,  supra  note 
12}  61  asciow  Associates  v.  United  States,  supra  note  70; 

Aerodex,  Inc,  v.  United  States,  supra  note  74;  Morn i son-Knudsen 
Co.  v.  United  States,  supra  note  70 . 

192.  P.L.  95-563,  41  U.S.C.  601,  et  seo. 

193.  See .  e.o,.  United  States  v.  Utah  Construction  &  Mining 
Co. ,  384  U.S.  394  <1966) . 

194.  Id.:  see  al so  United  States  v.  Bianchi,  373  U.S.  709 
<1963);  United  States  v,  Holpuch,  328  U.S.  234  <1946). 

195.  The  current  clauses  are  contained  in  the  Federal 


-page  27- 


2 


03.  Id. 

204.  See .  e . q . .  cases  in  note  200. 

205 .  See,  e.o..  Mor r i son-Knudsen  Co.  v.  United  States,  supra 
note  70;  Promacs,  64  BCA  4016  <1964). 

206 .  See,  e.o.  Raimonde  Drilling  Coro,,  Sturm  Craft  Co..  Brand 
S.  Roofing,  Chance  Construction  Co.  all  supra  note  70;  G  &  H 
Construction  Inc.,  82-2  BCA  16,111  <1982);  Garc i a  Concrete . 
Inc.,  supra  note  173;  Kap Ian.  Inc.,  supra  note  70;  Pac  i  f  i  c 
Western  Construe t i on .  Inc.,  supra  note  7;  Titan  Atlantic 
Construction  Co.,  supra  note  202;  American  Structures.  Inc,, 
Jack  P i ccou 1 t .  both  supra  note  70;  Nora  in  Engineering  Corp,, 
supra  note  139. 

207.  81-1  BCA  15,082  <1981),  aff 'd.  30  CCF  70,001  <Ct.  Cl. 
1982)  . 


208.  Software  Design,  Inc.,  83-1  BCA  16,260  <1983). 


209.  Hildebrand  and  Day,  83-1  BCA  16,321  <1983);  B1 ackhawk 
Hotels  Co.,  supra  note  70;  Bay  Asphalt  Paving  Co.,  supra  note 


I 


47 


21  0  . 


Id. 
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216.  Downtown  Copy  Center,  82-2  CPD  503  (1982). 


! 

217.  Tree  Preservation  Co. _ u  ■  United  States,  supra  note  31 

Crawford  Paint  Co.,  74-2  CPD  273  (1974). 

218.  Summit  Timber  Co.  v.  United  States.  Timber  Investors. 

Inc,  v.  United  States,  both  supra  note  12;  Flippin  Materials 

I 

Co,  u.  United  States,  supra  note  49;  Lous i anna-Pac i f i c  Corp., 
81-1  BCA  14,928  < 1981 ) . 

! 

219.  Virginia  Engineering  Corp,  u.  United  States,  supra  note 
70;  L.2.  Hizer,  77-1  CPD  357  <197 7);  Crawford  Paint  Co.,  supra 
note  217;  Morgan  Roofing  Co.,  54  Comp.  Gen.  497  (1974). 


220.  See .  e  ■  o .  .  infra  note  220 


221.  Id. 


222.  The  cases  in  this  note  are  listed  alphabetically  -for  ease 
of  reference  except  that  like  cases  are  grouped  together;  the 
parenthetical  information  refers  to  the  facts  the  government 
failed  to  reveal;  Anderson  &  Guerrero,  73-1  BCA  9802  <1973), 
Diversacon  Industries,  Inc.,  75-1  BCA  11,059  <1975)  (subsurface 
rock  condition);  Gordon  H.  Ball,  Inc.,  78-1  BCA  13,055  <1978), 
Weihncacht  Construction,  Inc.,  75-1  BCA  11,069  <1975) 
(subsurface  obstructions  making  construction  more  difficult); 
Blinderman  Construction  Co.,  75-1  BCA  11,018  (1975)  (depression 
in  a  roof  to  be  repaired);  Boland  Machine  and  Manufacturing 
Co.,  70-2  BCA  8556  (1970)  (limited  acceptance  inspection 
conducted  under  prior  prepatory  contract);  Joseph  Cairone, 

Inc.,  81-2  BCA  15,220  (1981),  Commercial  Mechanical 
Contractors,  Inc.,  83-2  BCA  16,768  (1983),  Raoonese  v.  United 
States,  supra  note  3  (presence  of  subsurface  water);  G.W. 
Galloway  Co.,  77-2  BCA  12,640  <19 77)  (failure  to  reveal  during 
production  that  production  deficiency  was  normal); 

Har deman-Mon i er-Hu tcher son  v.  United  States,  198  Ct .  Cl.  472, 
458  F.2d  1364  (1972)  (weather  and  sea  conditions  at  site); 
Helene  Curtis  Industries.  Inc,  v.  United  States,  supra  note  5, 
Mi dval e-Heppenstal 1  Co.,  supra  note  87,  Lear  Siegler,  Inc., 

81-2  BCA  15,372  (1981)  (novel  technical  processes  developed  as 
a  result  of  government  research  and  development  efforts); 


T 


Hildebrand  and  Day,  supra  note  20?  (presence  of  potential 
harmful  chemicals  at  site);  ICA  Southeast,  Inc.,  73-1  BCA  9969 
(1973)  (notice  of  change  orders  before  novation);  Inflated 
Products  Co.,  71-1  BCA  8861  (1971)  (contractor  misreading 
government  design  specifications  during  contract  performance); 
Johnson  Electronics.  Inc.,  supra  note  85  (contract  required 
extensive  research  and  development);  Oceanic  Steamship  Co.  v. 
United  States,  218  Ct.  Cl.  87,  586  F.2d  774  (1978)  (new  data 
base  for  ship  subsidies);  Pacific  Ulestern  Construction.  Inc., 
supra  note  7,  Seldo  Company,  Inc.,  81-2  BCA  15,355  (1981)  (soil 
characteristics);  Patti  Construction  Co.,  1964  BCA  4225  (1964) 
(design  specifications  for  building  needed  to  be  changed); 
Preventi  Med  Corp.,  79-2  BCA  14,089  (1979)  (number  of  eligible 
employees  for  physical  exam  program);  Ryan  Aeronautical  Co., 
70-1  BCA  8237  (1970)  (government  specified  guidance  system 
inadequate  to  achieve  performance  specification);  Telline 
Radio,  Inc.,  78-1  BCA  12,915  (1978)  (government  mandated 
connector  needed  crimping);  Transdyne  Corp.,  70-2  BCA  8365 
(1970)  (why  first  article  did  not  meet  performance 
specifications) . 

223.  See .  e . q . ■  cases  i d . 

224 . 

225.  Suer  a  note  24,  199  Ct.  Cl.  at  434,  467  F . 2d  at  1300-01. 
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supra  note  2 


note  232. 


234.  Compare  Blinderman  Construction  Co.,  supra  note  222,  wi 
McCain  Trail  Construction,  82-1  BCA  15,702  (1982),  Lunseth 
Plumbing  and  Heating  Co.,  81-1  BCA  15,063  (1981),  Wright 
Industries,  Inc.,  78-2  BCA  13,396  <1978),  LaPointe  Industries 
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Inc . .  supra  note  231,  Kaufman  DeDell  Printing,  Inc.,  75-1  BCA 
1 1 , 042  <1975) . 

235 .  See,  e.o..  Hardeman -Mon i er -Hu tcher son  v.  United  States, 
supra  note  222;  H.N.  Bailey  &  Associates  v.  United  States, 
supra  note  87;  Helene  Curtis  Industries.  Inc,  v.  United  States, 
supra  note  5. 

236.  Supra  note  222. 

237.  id^  at  119,  586  F.2d  at  792. 

238.  147  Ct.  Cl.  532  <1959). 

239.  I d .  at  538. 

240 .  Petr of sky  v.  United  States,  222  Ct.  Cl.  450,  616  F.2d  494 
(1930);  Crum  Construction  Co.,  83-2  BCA  16,596  (1983); 
Hildebrand  and  Day,  supra  note  209;  Bermi te  Division,  77-2  BCA 
12,675  (1977);  Canadian  Commercial  Corp,,  76-2  BCA  12,145 
(1976);  Tolis  Cain  Corp.,  76-2  BCA  11,954  (1976);  Power  City 
Electric,  Inc.,  74-1  BCA  10,376  (1974). 

2^1.  See  RESTATEMENT  (SECOND)  OF  CONTRACTS,  Section  167, 
comment  b  and  illustrations  thereto  (1979). 

242.  James  &  Gray,  supra  note  38,  at  498-99;  see  also. 
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RESTATEMENT  (SECOND)  OF  TORTS  Section  538  (1 976);  12  Will iston 
on  Contracts,  supra  note  38,  Section  1490,  at  344. 

243.  LaPointe  Industries.  Inc.,  supra  note  231 . 

244.  Evans  Reamer  &  Machine  Co.  v.  United  States,  181  Ct  .  Cl. 
539,  386  F . 2d  873  (1968);  Kane  &  Son,  Inc.,  79-1  BCA  13,841 
(1979)  . 


245.  L.M.  Jones  v.  United  States,  supra  note  50;  Sc holes  v. 
United  States,  supra  note  17. 

246.  American  Shipbuilding  Co.  v.  United  States,  supra  note 
22;  Continental  Rubber  Works,  80-2  BCA  14,754  (1980);  Wr i oh t 
Industries.  Inc.,  supra  note  234;  Bermi te  Division,  supra  note 
240;  Tar  Heel  Engineering  and  Manufacturing  Co.,  72-1  BCA  9242 
(1972);  Industrial  Electronics  Hardware  Corp . ,  68-1  BCA  6760 

(  1 968^  . 

247.  See .  e . q . .  cases  supra  note  246. 

248 .  See  American  Shipbuilding  Co.  v.  United  States,  supra 
note  22. 

249 .  See,  e.o.,  American  Shipbuilding  Co.  v.  United  States, 
supra  note  22;  Piasecki  Aircraft  Corp.  v.  United  States,  667 
F . 2d  50  (Ct.  Cl.  1980);  H.N.  Bailey  &  Associates  v.  United 
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Hardeman-Mon i er-Hutcher son  u.  United  States.  Helene  Curtis 


Industries  v.  United  States,  Joseph  Ca i rone .  Inc..  Commercial 


Mechanical  Contractors.  Inc.,  ICA  Southeast.  Inc..  Boland 
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256.  IdN  at  391-2. 

257.  158  Ct.  Cl.  455,  458-9  <1962). 

258.  See  al so  S.T.G.  Construction  Co.  u.  United  States,  157 
Ct .  Cl .  409  <1962) . 

259.  Compare  L.UJ.  Foster  Sportswear  Co.  u.  United  States, 
supra  note  46,  J.A.  Jones  Construction  Co.  u.  United  States, 
supra  note  249,  with.  L'Eri-fant  Plaza  Properties.  Inc,  u.  United 
States,  supra  note  227,  S.T.G.  Corp ■  u.  United  States,  supra 
note  258,  Bateson-Stol te .  Inc,  v.  United  States,  supra  note 
255. 

260.  See .  e . o . .  cases  supra  note  259. 

261  .  See,  e.Q..  L.U).  Foster  Sportswear  Co.  v.  United  States, 
supra  note  46;  see  also  J.A.  Jones  Construction  Co.  v.  Uniteo 
States,  supra  note  249. 

262.  Supra  note  227,  227  Ct .  Cl.  at  8,  645  F.2d  at  890. 

263 .  See.  e.Q..  L.U).  Foster  Sportswear  Co.  u.  United  States, 
supra  note  46;  J.A.  Jones  Construction  Co.  v.  United  States, 
supra  note  249;  Uni  tec,  Inc.,  79-2  BCA  13,923  <1979). 

264.  Cryo-Sonics,  Inc.,  66-2  BCA  5890  <1966). 
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and  Heat i no  Co.,  supra  note 


234;  Bermi te  Division,  supra  note  240. 


281.  Supra  note  238,  147  Ct .  Cl.  at  537-38. 


282.  Supra  note  240. 


283.  Id.  at  6 1 ,508. 
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249;  National  Concrete  and  Foundation  Co.  v.  United  States, 


291 


•  See,  e  ■  0  ■  ,  e 
Aerojet  General  Cor 


Aerojet  General  Cor 


suDra  note  24 


&  Associates  u.  United  States,  supra 


v.  United  States,  supra  note 


c 


.  Construction  Co.  «. 


supra  note  258?  Commercial  Mechanical  Contractors.  Inc.,  supra 
note  222. 

295.  See .  e . o . .  cases  supra  note  293. 

296.  H.N.  Bailey  &  Associates  u.  United  States,  supra  note  87 
196  Ct  Cl.  at  178,  449  F . 2d  at  383. 

297.  See ■  e ■ o . .  cases  supra  note  293. 

298.  See .  e . ,o. .  ACL-FILCO  Corp.,  83-2  BCA  16,613  <1983);  Cru 
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Uniforms,  Inc.,  80-2  BCA  14,602  <1980);  Flexible  Hose 
Manufacturing  Co.,  79-1  BCA  13,764  (1979),  af  f  x  d .  4  Cl.  Ct .  522 
(1984);  UJrioht  Industries.  Inc.,  supra  note  234;  B.F.  Goodrich 
Co.,  76-2  BCA  12,105  (1976);  Celesco  Industries,  Inc.,  76-1  BCA 
11,766  (1976);  Industrial  Electronics  Hardware  Corp..  supra 
note  246. 

See .  e ■ q . . 


304. 


Firestone  Tire  &  Rubber  Co 


Un i ted  States 


314.  Id.  at  74,505. 


315.  LaPointe  Industries.  Inc.,  supra  note  231;  Industrial 
Electronics  Hardware  Coro.,  supra  note  246. 


316.  Supra  note  232. 


317.  Id. ■  168  Ct.  Cl.  at  265,  351  F.2d  at  986. 


318.  See,  e.o..  F.E.  Constructors,  supra  note  232;  McCa i n 
Trail  Construction,  supra  note  234;  Murphy  Construction  Co, 
supra  note  77. 


319.  Cairone.  Inc.,  supra  note  222. 


320.  ICA  Southeast.  Inc.,  supra  note  222. 


321.  Boland  Machine  &  Manu-fac  tur  i  no  Co.,  supra  note  222. 


322.  See,  e.o..  Ambrose-Aupuster -f er  Coro,  supra  note  232. 


323.  Supra  note  183. 


•q..  National  Concrete  and  Foundation  Co.  v.  United 


Un  i ted 


3;  Jet  Power.  Inc,  supra  note  306;  Pac itic  Western 


-paoe  44- 


-page  48- 


T 


355.  See ,  e ■ q ■ ,  cases  supra  note  352. 

356.  Patti  Construction  Co.,  1964  BCA  4225  (1964). 

357 .  See,  e.Q.,  Preven t i -Med  Coro..  Inflated  Products 
Transdyne  Coro,,  Ryan  Aeronautical  Co..  Johnson  Electrc 
Inc.,  all  supra  note  222. 

358.  Supra  note  209. 

359.  Comp. Gen.  Dec.  8-177731,  unpub.  (October  30,  1973) 


I 
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